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Court of Appeals of the District of Columbia 


No. 5357. 

I 

Edmund A. Patten, Executor, Appellant, 

i 

vs. 

Isaac Pinkney. 


1 Filed Feb. 18, 1930. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Coujrt. 

Last Will and Testament of Louisa P. tucas. 

In the Name of God, Amen, 

I, Louisa P. Lucas of 1733 12th Street, Northwest, City of 
Washington, District of Columbia, being of sound and dis¬ 
posing mind, memory and understanding, considering the 
certainty of death and the uncertainty of the time thereof, 
and being desirous to settle my worldly affairs, and thereby 
be the better prepared to leave this world when it shall 
please the Almighty to call be hence, do therefore make and 
publish this my last Will and Testament, hereby revoking 
and annulling all Wills by me heretofore made, in manner 
and form following, that is to say: 

First, and principally, I commit my soul into the hands 
of Almighty God, and my body to the earth, tp be decently 
buried at the discretion of my executor hereinafter named; 
and my Will is, that all my just debts and funeral expenses 
shall be paid by my executor hereinafter named as soon 
after my decease as shall be convenient; 

Second, I give, devise and bequeath to Benson Doyle 
Mitchell $300.00. 

Third, I give, devise and bequeath to St. Luke’s Episcopal 
Church $300.00. 
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Fourth, I give, devise and bequeath to B. F. Strachn 
$5.00. 

Fifth, I give, devise and bequeath to Lula Joy Brooks 

$ 200 . 00 . 

Sixth, I give, devise and bequeath to E. A. Patten, the 
hereinafter named Executor, $1,000.00 to be held in trust 
for the purpose of the perpetual care and upkeep of my 
family lot at Harmony Cemetery. 

Seventh, I give, devise and bequeath to Lottie Reese 

$ 100 . 00 . 

Eighth, I give, devise and bequeath to Gussie Simmons 
$50.00. 

Ninth, I give, devise and bequeath to Lottie Green 

$ 100 . 00 . 

Tenth, I hereby authorize and direct that my executor, six 
months after my death, to dispose of all my property both 
real and personal, to the best advantage, and apply the pro¬ 
ceeds of such sale or sales to the payments of all just debts, 
and for the payments of all gifts and bequests made 
by me. 

2 All the rest and residue of my estate, both real, 

personal and mixed, I give, devise and bequeath to 
E. A. Patten and to him and his heirs and assigns forever. 

And Lastly, I do hereby nominate, constitute and appoint 
to E. A. Patten, executor of this my last Will and Testa- 
mept, and I desire that my executor hereinbefore named 
shall not be required to give bond for the faithful perform¬ 
ance of the duties of that office. 

In Testimony Whereof, I have set my hand and seal to 
this, my last Will and Testament, at Washington, District 
of Columbia, this 29th day of December in the year of our 
Lord one thousand nine hundred and twenty-eight. 

LOUISA P. LUCAS, [seal.] 

Signed, sealed, published, and declared by Louisa P. 
Lucas the above-named testatrix, as and for her last Will 
and Testament, in our presence, and at her request, and in 
her presence, and in the presence of each other, we have 
hereunto subscribed our names as attesting witnesses. 

MARY E. ROBINSON, 
Residence: 1735 12 St., N. W. 
JOHN W. GREEN, 

Residence: 1605 12th St., N. W. 
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(Endorsement: Will of Louisa P. Lucas, deceased. Filed 
Feb. 18,1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court. Probate Refused Jan. 7,1931.) 

3 Petition for Probate. 


The petition of Edmund A. Patten respectfully shows: 

1. That the petitioner is a citizen of the United States 
and a resident of the District of Columbia, and files this 
petition as E. A. Patten, the person named as executor in 
the last will and testament of Louisa P. Lucas, deceased. 

2. That Louisa P. Lucas, late a citizen ofj the United 
States and a resident of the District of Columbia, departed 
this life in the District of Columbia, testate, on or about 
the 14tli day of February, A. D. 1930, leaving no heirs at 
law or next of kin. 

3. That decedent at the time of her death was seized and 
possessed of the following real estate in the City of Wash¬ 
ington, District of Columbia, to wit: Lot 20 inj Square 307, 
improved by a brick dwelling No. 1733 12th Sftreet N. W., 
assessed at $3984.00, which has no incumbrances thereon. 

4. That decedent left personal property valued at about 
Two thousand One hundred Forty-five Dollars and thirty- 
five cents, as follows: 


One (1) U. S. Liberty Bond (1st issue). j.... $50.00 

Cash in the Nat. Savings & Trust Co., about. $918.91 
Cash in the District National Bank, about. .. \... . $356.44 
Cash in the Equitable Bldg. Association, about.. . . $570.00 
Household effects approximately to the value of... $250.00 


5. That decedent left a last will and testament bearing 
date the 29th day of December, A. D. 1928, which has been 
filed with the Register of Wills, in the District of Columbia 
for probate and record. 

4 6. That decedent so far as your petitioner after 

diligent inquiry has been able to learn, left debts, in¬ 
cluding expenses incident to her last illness and funeral 
expenses, amounting to about Six Hundred and Fifty Dol¬ 
lars ($650.00). | 

7. That your petitioner is named by the decedent in her 
said will as the executor thereof by his name E. A. Patten, 
and as such believes himself to be entitled toj letters testa¬ 
mentary on said estate. 
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8. There being no heirs at law or nest of kin of said de¬ 
cedent in so far as vour petitioner after diligent inquiry 
has been able to ascertain, consent to the probate and is¬ 
suance of letters testamentary is unnecessary. 

9. Wherefore, the premises considered, your petitioner 
prays as follows: 

(1) That such process as the Court may deem necessary 
issue against the unknown heirs, if any, requiring them to 
answer the exigencies of this petition. 

(2) That said will, dated December 29th, A. D. 1928, be 
admitted to probate and record as a will of real and per¬ 
sonal estate, as the last will and testament of Louisa P. 
Lucas. 

(3) That letters testamentary be granted unto your peti¬ 
tioner, upon his giving bond with security approved by 
the court, and in a penalty prescribed by the court, condi¬ 
tioned to pay all debts and just claims against the testator, 
and all damages which shall be recovered against him as 
executor, and all legacies bequeathed by the will. 

(4) For sue- other or further relief as the nature of the 
case may require and to the Court may seem just and 
proper. 

EDMUND A. PATTEN. 

CHARLES S. CUNEY, 

Attorney for Petitioner. 

District of Columbia, ss: 

1 do solemnly swear that I have read the annexed petition 
by me subscribed and know the contents thereof; and that 
the statements of facts therein made as upon personal 
knowledge are true, and those made as upon information 
and belief, I believe to be true. 

EDMUND A. PATTEN. 

Subscribed and sworn to before me this 18th day of 
February, 1930. 

[Seal of Archibald Runner, Notary Public, District of 
Columbia.] 

ARCHIBALD RUNNER, 

Notary Public, D. C. 

(Endorsement: Petition for probate and Letters Testa¬ 
mentary. Filed Feb. 19, 1930. Theodore Cogswell, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 
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5 Petition for Caveat. 

Wa$h., D. C. 

The petition of Isaac Pinkney respectfully represents to 
the Honorable Court: 

1. That he is a citizen of the United States and a resident 
of the District of Columbia, and that he is a first cousin of 
Louisa P. Lucas, deceased. 

2. That he has notice that a certain paper writing bear¬ 
ing date the 29th day of December, 1928, has ijeen filed in 
this Honorable Court as the last will and testament of said 
Louisa P. Lucas, deceased. 

3. That his interest will be injuriously affepted by the 
allowance of the said pretended will; that lie does hereby 
contcs- the probate and validity of said paper writing pur¬ 
porting to be the last will and testament of saiid Louisa P. 
Lucas, deceased, and for that purpose alledges i 

First. That if Testatrix had died intestate the petitioner 
would have been entitled to a distributive share of the 
estate. I 

Second. That said paper writing is not the last will and 
testament of said deceased. 

Third. The said deceased was not, at the tim4 of the mak¬ 
ing and subscribing or of the acknowledging by her of the 
said paper writing of sound mind and memofy or in any 
manner capable of making a will. 

Fourth. The said deceased did not, at the time of 

6 making the subscription at the end of the alledged 

will or at time of acknowledging the same sub¬ 
scription to have been made by. her to the attesting wit¬ 
nesses to said paper writing declare the said paper writing 
to be the last will and testament of her the said Louisa P. 
Lucas. i 

Fifth. The said attesting witnesses to said 1 alleged will 
did not nor did either of them sign his name as a witness 
to the said alleged will at the request of the s^id Louisa P. 
Lucas. 

Sixth. The said paper writing, purporting to be such 
last will and testament was obtained and the execution 
thereof procured by fraud and coercion exercised upon her 
by one Edmund A. Patton, or some other person or per¬ 
sons unknown to the subscriber. j 
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Seventh. He alleges that the said paper writing was not 
freely and voluntarily executed or made as decedent’s last 
will and testament by said deceased, but that subscription 
thereto and. publication thereof by her was procured by 
fraud and coercion exercised upon her by Edmund A. 
Patton or some other person or persons unknown to the sub¬ 
scriber. 

The premises considered, your petitioner prays: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of this peti¬ 
tion. 

2. That said paper writing may be refused probate. 

3. That issues may be framed between the caveator and 
the caveatees of the will, to be tried by jury to determine 
facts of the alletfged will. 

4. That a collector or collectors may be appointed to take 
charge of the estate of the deceased to serve under bond, 
until further hearing of same. 

5. For such other and further relief as to the Court may 
seem just and proper. 

ISAAC PINKNEY. 

EDWARD L. MARTHILL, 

Atty. for Petitioner, Steivart Bldg. 

7 District of Columbia, ss: 

I, Isaac Pinkney, being first duly sworn on oath depose 
and say, that I have read the foregoing Petition by me sub¬ 
scribed and know the contents thereof; that the matters 
and things therein stated as of my personal knowledge are 
true, and those stated upon information and belief, I be¬ 
lieve to be true. 

ISAAC PINKNEY. 

Subscribed and sworn to before me this 16th day of 
April, 1930, A. D. 

[Seal ofiRoselyn B. Sussau, Notary Public, District of 
Columbia.] 

ROSELYN B. SUSSAU, 

Notary Public, D. C. 

EDWARD L. MARTHILL, 

EDWARD L. MARTHILL, 

Attorney for Petitioner, Stewart Building. 
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| 

(Endorsement: Petition for Caveat. Filed Air. 18,1930. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

8 Answer to Petition for Caveat. 

The answer of Edmund A. Patten, executor named in the 
last will and testament of Louisa P. Lucas, deceased, to the 
caveat filed herein in the above entitled caus^ represents 
to this Honorable Court: 

1. He admits the allegations of paragraphs 1 and 2, ex¬ 
cept the allegation of relationship, as to which [strict proof 
will be demanded. 

2. He denies all of the allegations contained in para¬ 
graph 3 and avers the facts to be that the said!paper writ¬ 
ing, dated the 29th day of December, 1928, is the last will 
and testament of the said Louisa P. Lucas, deceased; that 
the said paper writing was formally executed in the mode 
required by law; that at the time of the execution of the 
said paper writing, the said Louisa P. Lucas was of sound 
and disposing mind, capable of executing a valid deed or 
contract; that the said paper writing was not executed un¬ 
der the undue influence of himself or any other person or 
persons, and was not procured by fraud or circumvention 
of the said caveatee or any other person or persons. 

3. That he is willing that issues may be framed and tried 
before a jury according to law so as to determine the truth 
of the allegations of the caveat. 

EDMUND A. PATTEN. 

C. S. CUNET, 

ERNEST J. DAVIS, 

Attorneys for Caveatee. - j 

I 

District op Columbia, ss: 

Edmund A. Patten, being first duly sworn According to 
law, on oath deposes and says: That he has reid the afore¬ 
going and annexed answer by him subscribed and knows 
the contents thereof; that the statements therein made as 
upon his personal knowledge are true, and those therein 
made as upon his information and belief he believes to be 
true. 


EDMUND A. PATTEN. 
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Subscribed and sworn to before me this 30th day of 
April, A. D. 1930. 

[Seal of Victor E. Daly, Notary Public, District of 
Columbia.] 

VICTOR E. DALY, 
Notary Public, D. C. 

(Endorsement: Answer to Petition for Caveat. Filed 
Apr. 30, 1930. Theodore Cogswell, Register of Wills, D. 
C., Clerk of Probate Court.) 

9 Order Framing Issue. 

Upon consideration of the caveat of Isaac Pinkney, filed 
herein against a certain paper writing dated the 29th day of 
December, 1928, which was filed herein the 18th day of Feb¬ 
ruary, 1930, purporting to be the last will and testament of 
Louisa P. Lucas, deceased; and the answer of Edmund A. 
Patten, filed thereto it is this 13" day of May, 1930. 

Ordered, That the following issues be and they are hereby 
framed to be tried before a jury on the 23rd day of June, 
1930. 

1. Was the paper writing filed in this Court and bearing 
date the 29th day of December, 1928, the last will and testa¬ 
ment of Louisa P. Lucas, deceased? No. 

2. Was the said Louisa P. Lucas at the time of the mak¬ 
ing and subscribing or of the acknowledging by her of the 
said paper writing of sound and disposing mind and capable 
of executing a valid deed or contract? 

3. Was the said paper writing dated the 29th day of 
Deeembe-, 1928, purporting to be the last will and testa¬ 
ment of Louisa P. Lucas, deceased, executed and attested 
in due form as required by law? 

4. Was the said paper writing dated the 29th day of De¬ 
cember, 1928, obtained or the execution thereof procured 
from the said Louisa P. Lucas, deceased, by undue influence 
of Edmund A. Patten, or some other person or per¬ 
sons. 

10 5. Was the said paper writing dated the 29th day 
of December, 1928, obtained or the execution thereof 

or the subscription thereto procured from the said Louisa 
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P. Lucas, deceased, by coercion, fraud or duress practiced 
upon the said Louisa P. Lucas, by Edmund A.j Patten, or 
some other person or persons? 

W. 1IITZ, 

Justice. 


We Consent. 

EDWARD L. MARTHILL, 
Atty. for Caveator. 
CHARLES S. CUNEY, 
ERNEST J. DAVIS, 

Attorneys for Caveatee. 


(Endorsement: Order framing Issues to Cajveat. Filed 
May 13,1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

11 Order Postponing Date of Trial. 

Upon application of counsel for the caveator for post¬ 
ponement of trial, on the ground that Benson Doyle Mitch¬ 
ell, a minor, and beneficiary under the will, lias not been 
served with notice of trial, and no guardian ad litem has 
been appointed for him, it is, by the Court, this 23rd day of 
June, 1930, 

Adjudged, ordered, and decreed that the | trial of the 
caveat to the will in the above entitled cause be, and the 
same is hereby postponed until the 6th day of October, 1930. 

JENNINGS BAILEY, ■ 
Justice. 

(Endorsement: Order postponing date of;trial. Filed 
Jun. 23,1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

j 

12 No. 39984, Administration Docket j-—. 

Estate of Louisa P. Lucas, Deceased. 

To Sadie Wise, 405 21st St. N. W., Miss Gussie Simmons, 
1317 R St. N. W., Edmond A. Patton, 111 !W St. N. W., 
Benson Doyle Mitchell, 111 W St. N. W., Lula Brooks, 
1302 S St. N. W., Benjamin. F. Strachan, 602 R St. N. W., 
Henry Pinkney: j 

You are hereby notified that the issues heretofore framed 
in this ease relating to the validity of the jiaper writing, 
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dated the 29th day of December, 1928, purporting to be the 
last will and testament of Louisa P. Lucas, deceased, will be 
tried in this ; Court on the 6th day of October, 1930, at 10 
o’clock a. m. 

A copy of said issues is hereto appended. 

JENNINGS BAILEY, 

Justice. 

Attost * 

[seal.] VICTOR S. MERSCH, 
Deputy Register of Wills for the District of 

Columbia, Clerk of the Probate Court. 

LEON PRETZFELDER & 

EDWARD L. MABTHILL, 

Attorneys. 

N. B.—This notice must be served at least ten clear days 
previous to the date of trial. 

13 [Endorsed:] B-7480. No. 39984, Administration. 
Docket No. 87. Estate of Louisa P. Lucas, Deceased. 

Notice of Trial of Issues, Probate of Will. Issued Sept. 4th, 
1930. Date Of Trial: Oct. 6,1930. Served the within notice 
and copy of issues on Sadie Wise personally 9-10-30; Miss 
Gussie Simmons personally 9-6-30; Edmund A. Patton per¬ 
sonally 9-6-30; Benson Doyle Mitchell personally 9-6-30; 
Lula Brooks personally 9-6-30; Benjamin F. Strachan per¬ 
sonally 9-6-30; Henry Pinkney personally 9-8-30. Edgar 
C. Snyder, U. S. Marshal in and for the Dist. of Columbia, 
by Norman L. Botsford, Deputy Marshal. Filed Oct. 7, 
1930. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court. Service of within acknowledged in be¬ 
half of-, this — day of -, 192-.-, 

Attorney. Service of within acknowledged in behalf of 
-, this — day of-, 192-.-, Attorney. 

14 Issues. 

1. Was the paper writing filed in this Court and bearing 
date the 29th day of December, 1928, the last will and tes¬ 
tament of Louisa P. Lucas, deceased? 

2. Was the said Louisa P. Lucas at the time of the mak¬ 
ing and subscribing or of the acknowledging by her of the 
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said paper writing of sound and disposing mind and 
capable of executing a valid deed or contract? 

3. Was the said paper writing dated the 29th day of 
December, 1928, purporting to be the last will! and testa¬ 
ment of Louisa P. Lucas, deceased, executed and attested 
in due form as required by law? 

4. Was the said paper writing dated the 29th day of 

December, 1928, obtained, or the execution thereof pro¬ 
cured from the said Louisa P. Lucas, deceased, bjy undue in¬ 
fluence of Edmund A. Patten, or some other person or 
persons? j 

5. Was the said paper writing dated the 29th day of 

December, 1928, obtained or the execution thereof or the 
subscription thereto procured from the said! Louisa P. 
Lucas, deceased, by coercion, fraud or duresjs practiced 
upon the said Louisa P. Lucas, by Edmund A. Patten, or 
some other person or persons? j 

(Endorsement: Notice of Trial of Issues. Probate of 
Will. Issued Sep. 4, 1930, Served Personally on Sadie 
Wise, et al. Filed Oct. 7, 1930. Theodore Cogswell, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 

15 Order Postponing Date of Trial. \ 

This cause having been set for trial on the 6th day of 
October, 1930, it is, bv the Court, this 6th day of October, 
1930, 

Adjudged, ordered and decreed that the trial bf the caveat 
to the will in the above entitled cause be, and! the same is 
herebv continued to the 20th dav of October, 1930. 

O. R. LUHEING, 

| Justice. 

(Endorsement: Order postponing date of jtrial. Filed 
Oct. 6, 1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

16 Order Appointing Guardian ad Litem. 

Upon consideration of the petition of Isaac Pinckney for 
a caveat filed herein, the answer of the executor named in 
the will of the above named decedent, and it appearing that 
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one of the legatees named in the will of the above named 
decedent is a minor, and it further appearing that the said 
minor named Benson Doyle Mitchell, as well as all parties 
in interest have been duly served with a copy of the issues 
framed herein as required by law, it is by the Court this 
8th day of October, 1930, 

Adjudged, Ordered and Decreed that Charles E. Pledger, 
Jr., be and he is hereby appointed guardian ad litem for said 
infant Benson Doyle Mitchell to appear for and represent 
him in this cause. 

JESSE C. ADKINS, 

Justice. 

(Endorsement: Order appointing Guardian ad Litem. 
Filed Oct. 8, 1930. Theodore Cogswell, Register of Wills, 
D. C-, Clerk of Probate Court.) 

17 Report of Charles E. Pledger, Jr., Guardian ad 
Litem for Benson Doyle Mitchell. 

The report of Charles E. Pledger, Jr., duly appointed 
guardian ad litem for Benson Doyle Mitchell in the above 
entitled cause, respectfully represents: 

1. That he has read and is fully acquainted with the 
caveat filed herein on April 18, 1930 by Isaac Pinkney and 
with the issues framed between the caveator and the 
caveatees of the will of Louisa P. Lucas, deceased. 

2. That he has read and is fully acquainted with the pro¬ 
visions of the last will and testament of the said Louisa P. 
Lucas dated December 29, 1928 which was filed in the office 
of the Register of Wills of the District of Columbia on 
February 18,1930 and bears Administration Number 39984. 

3. That he has investigated the facts, conditions and cir¬ 
cumstances attending and surrounding the making of the 
said last will and testament by the said Louisa P. Lucas. 

4. That his opinion, based on the said investigation which 
included not only the examination of the above described 
papers and all other papers filed in this cause, but also the 
interviewing of witnesses who knew the said Louisa P. 
Lucas, were familiar with her intentions regarding the dis¬ 
position of her property and were present at the execution 
of her last will and testament, is that 
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18 A. The paper writing filed in this Couiit and bear¬ 
ing the date of December 29, 1928 was the last will 

and testament of the said Louisa P. Lucas, deceased. 

B. The said Louisa P. Lucas at the time of the making 
and subscribing and of the acknowledging by her of the said 
paper writing was of sound and disposing mind jand capable 
of executing a valid deed or contract. 

C. The said paper writing dated the 29th day of Decem¬ 
ber, 1928, being the last will and testament of the said 
Louisa P. Lucas was executed and attested in due form as 
required by law. 

D. The said paper writing dated the 29th day of Decem¬ 
ber, 1928 was not obtained, nor the execution thereof pro¬ 
cured from'the said Louisa P. Lucas by the undue influence 
of any person or persons. 

E. The said paper writing dated the 29th day of Decem¬ 

ber, 1928 was not obtained, nor the execution! thereof, nor 
the subscription thereto procured from the said Louisa P. 
Lucas, deceased, by coercion, fraud or duress practiced 
upon the said Louisa P. Lucas, deceased by any person or 
persons. | 

In view of the above, the undersigned feels that the 
caveat filed by the said Isaac Pinkney should be resisted. 
CHARLES E. PLEDGER, Jr., 
CHARLES E. PLEDGER, Jb., 

Guardian ad litem 508 Wilkins Building, 

1512 H Street, Nortlavest, Washington, D. C. 

Subscribed and sworn to before me this 15tlji dav of Octo¬ 
ber, A. D. 1930. ! 

VICTOR S. MERSCH, 
Deputy Register of Wills. 

(Endorsement: Report of Charles E. Pledger, Jr., 
Guardian ad Litem for Benson Doyle Mitchell. Filed Oct. 
15, 1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

19 Order Aligning Parties. i 

For the purpose of the trial of the issues in the above 
entitled cause, it is by the Court this 4th day of December, 
1930, 
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Ordered that the eaveatee shall be defendant and that 
the caveator Shall be plaintiff, in the trial of said issues. 

F. L. SIDDONS, 

Justice. 

(Endorsement: Order aligning parties. Filed Dec. 4, 
1930. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

20 Filed Dec. 4, 1930. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. 

Thursday, December 4, 1930. 
Mr. Justice Siddons presiding. 

No. 39984, Adm. Doc. 87. 

In re Estate of Louisa P. Lucas, Deceased, 
(Caveator,) Plaintiff, 


vs. 

(Caveatee,) Defendant. 

This cause 1 coming on to be heard before a Justice holding 
a special term as a Probate Court for the trial of will con¬ 
tests, it is ordered that the issues heretofore framed in this 
cause be tried by the jury summoned and now in attendance 
upon Circuit Court Number Two; whereupon come here as 
well the (Caveator) Plaintiff, by his attorneys, Messrs. 
Leon Pretzfelder and Edward L. Marthill, as the (Cave¬ 
atee) Defendant, by his attorneys, Messrs. Austin F. Can- 
field and Charles E. Pledger, Jr. and a fjury of good and 
lawful men and women of the District of Columbia, to wit, 
Mildred Bella, Gus Bentley, Mary Caldwell, Bertha L. Cas¬ 
per, Lillie Glass, David S. Haddock, Bradner W. Holmes, 
Joseph Komenda, Fredk. A. Kiethley, William T. Davis, 
Alonzo Ladd, Frank E. Masi, w r ho being duly sworn 
to try and true answers make to said issues, after the case 
is given them in charge, upon their oath say: 

In answer to the First Issue: 

Was the paper writing filed in this Court and bearing 
date the 29th day of December, 1928, the last will and testa¬ 
ment of Louisa P. Lucas, deceased? 

They answer “Np”. 
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Docket Entries. 

1930. 

Dec. 4. Order that issues be tried by jury in • attendance 
upon Circuit Court Number Two, j holding a 
special term as a Probate Court for the trial of 
will contents. 

Jury sworn. j 

Verdict setting aside Will. 

Witnesses for (Caveator) Plaintiff, 0. 

“ “ (Caveatee) Defendant, 

21 Proceedings before Circuit Court No. Two of the 
Supreme Court of the District of Columbia, Holding 

a special Term as a Probate Court for the trial of Will 
contests, Mr. Justice Siddons presiding. 

FRANK E. CUNNINGHAM, 

Clerk. 

FRED C. O’CONNELL, 

Asst. Clerk. 

(Endorsement: Minute Entry. Order that issues be tried 
by jury in attendance upon Circuit Court No. 2, holding a 
special term as a Probate Court for the trial! of will con¬ 
tests. Jury sworn Dee. 4,1930. Verdict setting aside Will. 
Filed Dec. 4, 1930. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) j 

22 Motion for New Trial. 

Comes now the caveatee, Edmund A. Patten, by his at¬ 
torney of record, Austin F. Canfield, and moves the court 
to vacate and set aside the verdict heretofore rendered 
herein, and to grant a new trial on the following grounds: 

1. Because the court erred in rejecting the paper writing 
offered as the last will and testament as the decedent. 

%. Because the court erred in directing the jury to return 
a verdict on the 1st issue herein framed. 

3. Because the issue by the testimony taken in the case 
presented an issue of fact which should have been left to 
the jury to decide, for the reason that the testimony was 
in direct conflict. 

4. Because the court refused to allow counsel for the 
caveatee to lay a further foundation to impeach the witness 
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Greren by asking the particulars of the conversation the 
witness Green admitted to have with the guardian ad litem. 

5. Because the court held that the witness Green could 
not have been sufficiently impeached by the testimony of 
the witness Canfield, and thus substitute the testimony of 
the witness Canfield to prove the execution of the said will. 

6. Because the court refused to strike out the testimony 
of the witness Green to the effect that “Mr. Patten told 
him afterwards that the amounts had been filled in.” 

7. And for other errors committed by the court. 

23 Austin F. Canfield, Austin F. Canfield, Attorney -or 

Caveatee, 1339 E Street N. W. 

To Leon Pretzfelder and Edward Marthill, 

Attorneys for Caveator: 

Please take notice that the foregoing motion will be 
calendered for hearing before Mr. Justice Siddons sitting 
in Circuit Division #2 on Friday, December 12th, 1930 at 
10 O’clock A. M., or as soon thereafter as counsel may be 
li6Erd 

AUSTIN F. CANFIELD, 

AUSTIN F. CANFIELD, 

Attorney for Caveatee, 

1339 E Street N. W. 

Service of a copy of the foregoing motion and notice 
hereby acknowledged this 9th day of December, 1930. 

LEON PRETZFELDER & 
EDWARD MARTHILL, 

Attorneys for Caveatee. 

(Endorsement: Motion for new trial and reasons there¬ 
for. Filed Dee. 9, 1930. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court.) 

24 Memorcmdum. 

On submission after argument on a motion for a new trial 
on a directed verdict for the caveator. 

The motion was presented by the caveatee, Edmund A. 
Patten, on several grounds, to which the only one that we 
need to direct our attention is the first ground, which reads 
as follows: 
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“because the court erred in rejecting the paper writing 
offered as the last will and testament as (of!) the de¬ 
cedent.” 


There was evidence adduced tending to show that the 
testatrix, Louisa P. Lucas, left the spaces for the amounts 
of a number of pecuniary legacies bequeathed j to several 
persons other than the caveatee Patten, blank( and that 
after the execution of the testamentary paper, the amounts 
of these legacies were filled in, but there was no republiea- 
tion of the will. 

Patten was the executor named in the will and the re¬ 
siduary clause is as follows: 


“All the rest and residue of my estate, both real, personal 
and mixed, I give, devise and bequeath to E. A. 'Patten and 
to him and his heirs and assigns forever.” 


The caveatee contends that the court erred in directing a 
verdict, upon the ground that the will was hot entirely 
void, but only void as to those bequests in! which the 
amounts thereof were omitted, and that the res|t of the in¬ 
strument is valid, i. e. the residuary clause is valid 
25 despite the fact that the rest of the will was void. 

The caveatee depends largely upon the case of Kultz 
v. Jaeger, 29 App. D. C. 300, to support his contention, but the 
Court is of the opinion that that case is easily distinguished 
from the instant case in that in the former the only spaces 
left blank were in the residuary clause and the court found 
that it made no difference whether the blanks were filled in 
or not as there was no residuum remaining because all of 
the property passing by the will had been disposed of in 
various preceeding bequests. In the instant case it made a 
vital difference to the residuary legatee whether the previ¬ 
ous bequests failed or not. 

In the opinion of the Court, the ease of Henry vs. Fraser, 
58 App. D. C. 260 is directly in point and is controlling in 
this case. In that case, after execution, the decedent de¬ 
stroyed the first sheet of the will and substituted another 
for it, without republication, the testamentary provisions 
being on the first sheet with the exception of the residuary 
clause, which was on the second sheet. 

3—5357o 
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In the instant case, at the time of execution of the instru¬ 
ment, the names of the parties intended to he beneficiaries, 
were typewritten on the first sheet, but the amounts of their 
bequests were omitted. After execution, the amounts were 
filled in without republication. The effect is the same as if 
Mrs. Lucas had destroyed the first sheet, and substituted 
another in its place. The Court of Appeals said in the 
Henry case: 

“It is clear that the second sheet of the instrument was 
never intended by decedent to constitute her entire will, nor 
was it ever signed, acknowledged, or attested as such. It 
was never understood or intended by her to be ‘a complete 
and finished paper, executed and published animo testandi’. 
The substitution by decedent of an entirely new sheet for 
the first sheet of the original instrument was not simply a 
revocation of the bequests written upon the original first 
sheet; but was a revocation of the entire former in- 
26 strument including the second sheet thereof. This is 
manifest from the fact that the residuary clause was 
vitally related to and dependent upon the bequests written 
upon the first sheet of the instrument. Moreover, the de¬ 
cedent did not leave the second sheet unmodified while re¬ 
voking the first sheet of the original will, but attached it to 
the substituted first sheet of the altered will, whereby an 
entirely different effect was given to it. The second sheet, 
taken alone, possessed no validity as the decedent’s will, 
either before or after the alteration.” 

It is equally clear that the second sheet of the Lucas instru¬ 
ment was nbver intended by her to constitute her entire will, 
nor was it ever signed, acknowledged, or attested as such. It 
was never understood or intended by her to be “a complete 
and finished paper, executed and published animo testandi”. 
The act of Mrs. Lucas in executing the instrument with the 
amounts of the bequests left blank was a vain act, and made 
the instrument a nullity. 

For the foregoing reasons therefore the motion for a new 
trial must be overruled, and it is so ordered. 

January 3, 1931. 

F. L. SIDDONS, 

Justice. 
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(Endorsement: Memorandum of the Court. Filed Jan. 
3,1931. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

27 Memo.: Minute Entry of Court overruling Motion 
for new trial, Jan. 3, 1931. 

28 Filed Jan. 7, 1931. Theodore Cogswell, Register of 

Wills, D. C., Clerk of Probate Court. 

i 

Order Denying Will to Probate. 

This cause coming on to be heard upon the petition of 
Edmund A. Patten, praying the admission to probate and 
record of a certain paper writing dated the 29th day of 
December, 1928, and purporting to be the last will and 
testament of the said Louisa P. Lucas, deceased, and against 
which there was filed a Caveat, and upon the pleadings 
thereon and the verdict of a jury rendered upon the trial 
of the issues heretofore framed thereon, and directed to 
be tried by a jury, and it appearing to the Court from the 
record of the said trial that by the said verdict thie said jury 
did thereupon return a verdict upon the issue, “Was the 
paper writing filed in this Court and bearing date the 29th 
day of December, 1928, the last will and testament of 
Louisa P. Lucas, deceased,” and the answer of the jury 
was “No” by direction of the Court, and it further appear¬ 
ing to the Court that a motion for a new trial has been 
made, argued and submitted, and was overruled on the 
3rd day of January, 1931, it is by the Court this 7th day 
of January, 1931, 

Adjudged, ordered and decreed, That the said paper 
writing bearing date the 29th day of December) 1928, pur¬ 
porting to be the last will and testament of the said de¬ 
cedent, is not a valid will and testament and the probate 
thereof be and the same is hereby denied. 

And it is further ordered that the questions 1 of costs of 
the case, and fees of the attorney for the caveatee and the 
guardian ad litem, be reserved for future consideration by 
the Court. 

ALFRED A. WHilAT, 

Chief Justice. 
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From the foregoing decree, the eaveatee Edmnnd A. 
Patten, as executor named in the above mentioned paper 
writing, notes an appeal in open court, to the Court of Ap¬ 
peals which is hereby allowed. Bond is hereby fixed at 
$100.00 for costs, and $2,500.00 to act as supersedeas. 

ALFRED A. WHEAT, 

Chief . Justice. 

(Endorsement: Order denying Will. Filed Jan. 7, 1931. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

29 Memo.: Appeal noted and Undertaking fixed at 

$ 100 . 

Memo.: Supersedeas Undertaking granted in amount of 
$2500.00. 

Memo.: Undertaking on Appeal ($100)., approved Jan¬ 
uary 9, 1931. 

Memo.: Supersedeas Undertaking ($2500), approved 
January 9, 1931. 

Memo.: 1931, Jan. 27.—Bill of Exceptions signed and 
sealed by the Court. 

30 Assignment of Errors. 

Comes now the eaveatee in the above entitled cause, by 
his attorney, Austin F. Canfield, and assigns for a review 
to the Court of Appeals of the District of Columbia, on ap¬ 
peal in the above entitled cause, the following alleged 
errors to have been committed by the Trial Justice. 

The Court erred: 

1. In receiving the testimony of the witness Green to the 
effect that he had been told some weeks later by Mr. Patten 
that the amounts left blank in the said will, had been filled 
in. 

2. In refusing to allow counsel for the eaveatee to lay a 
further foundation to impeach the witness Green by asking 
the particulars of the conversation the witness Green ad¬ 
mitted to have had with the Guardian Ad Litem. 

3. In rejecting the paper writing offered as the Last Will 
and Testament of the said decedent. 

4. In directing the jury to return a verdict on the first 
issue herein framed. 
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] 

5. In not letting the cause go to the jury to be decided by 
the jury as an issue of fact, for the reason that the testi¬ 
mony presented was in direct conflict, and the: court fur¬ 
ther erred in taking the case away from the jury, thereby 
holding in effect that the caveatee, who was required to 
produce the two subscribing witness- to thej will, was 
bound by their testimony. 

31 6. In refusing to grant the caveatee’s motion for 
a new trial. 

AUSTIN F. CANFIELD, 
AUSTIN F. CANFIELD, 

Attorney for Caveatee. 

Service of a copy of Assignment of Errors, acknowledged 
this 26th dav of Januarv, 1931. 

LEON PRETZFELDER, 
EDWARD L. MARTHILL, 

Attorney- for Caveator. 

(Endorsement: Assignment of Errors. Filed Jan. 26, 
1931. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) I 

32 Designation of Record. 

To the Register of Wills for the District of Columbia: . 

The caveatee in the above entitled cause, having perfected 
an appeal herein to the Court of Appeals of the District 
of Columbia, hereby respectfully requests the {Register of 
Wills (Clerk of the Probate Court) to prepare-i Transcript 
of Record in the said above entitled cause, to consist of the 
following papers and proceedings, namely: 

Memo.: The Last Will and Testament of Louisa P. Lucas, 
dated the 29th day of December, 1928. 

2. Petition of Edmund A. Patten for Probate and Record 
of said will, and for letters testamentary. 

3. Petition for caveat filed by Isaac Pinkney to said will. 

4. Answer of Edmund A. Patten to caveat, j 

5. Order framing issues and setting date fqr trial. 

6. Order postponing date of trial to October 6, 1930. 

7. Notice for trial issued against Sadie Wise, et al. 

8. Order continuing date for hearing to October 20, 1950. 
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9. Order appointing Charles E. Pledger as guardian ad 
litem and Benson Doyle Mitchell. 

10. Report of the guardian ad litem. 

11. Order aligning parties. 

12. Order that the issues be certified to Circuit Court, 
sitting as a probate court to try issues. 

13. Memo, ! Jury sworn December 4, 1930. 

14. Memo.: Verdict setting the will aside. 

15. Motion of eaveatee for a new trial and reasons there¬ 
for. 

16. Memorandum opinion of Mr. Justice Siddons, over¬ 
ruling motion for new trial. 

33 17. Memo.: Minute entry of Court overruling mo¬ 

tion for new trial. 

18. Order declaring the Last Will and Testament of 
Louisa P. Lucas to be not a valid will, and setting the will 
aside. 

19. Memo.: Appeal noted and bond fixed at $100.00. 

20. Memo.: Supersedeas granted in the amount of 
$2500.00. 

21. Memo.: Undertaking on appeal approved. 

22. Memo.: Supersedeas bond in the amount of $2500.00 
approved. 

23. Memo.: Bill of Exceptions signed and sealed by the 
Court. 

'24. Assignment of errors. 

25. This Designation of Record. 

AUSTIN F. CANFIELD, 
AUSTIN F. CANFIELD, 

Attorney for Caveatee. 

Service of copy of the foregoing Designation of Record 
acknowledged this 20th dav of January, 1931. 

LEON PRETZFELDER, 
EDWARD L. MARTHILL, 

Attorneys for Caveator. 

(Endorsement: Designation of Record. Filed Jan. 20, 
1931. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

Filed Jan. 20, 1931. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. 
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34 Form No. 82. 

Supreme Court of the District of Columbia, j Holding a 
Probate Court. 

Distbict of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 33, inclusive, to 
be true copies of the originals of certain papers on file in 
the office of the Register of Wills, Clerk of tlje Probate 
Court, in case No. 39,984 estate of Louisa P. Lucas, de¬ 
ceased, wherein Edmund A. Patten, Executor named in will, 
is appellant, and Isaac Pinkney, is appellee, the same con¬ 
stituting a full, true and correct transcript of record of 
proceedings had in said cause according to the Designation 
of counsel filed therein and made a part hereof. 

I further certify, That the bond for appeal, in the penalty 
of One Hundred dollars, was duly filed by said appellant, 
and approved by said Court on the 9th day of January, A. 
D. 1931. 

In Testimony Whereof I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 3rd day of 
February, A. D. 1931. 

[Seal Supreme Court of the District of Columbia, 
Probate Jurisdiction.] 

THEODORE COGS'WELL, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

35 Filed Jan. 27, 1931. Theodore Cogswell, Register 

of Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 
a Probate Court. 

Administration No. 39984. 

In re Estate of Louisa P. Lucas, Deceased. 

Bill of Exceptions. 

Be it remembered, that at the trial of this cause before 
Mr. Justice Siddons and a jury, duly impaneled and sworn 
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to try the issues joined under the caveat filed by Isaac 
Pinkney caveator, to the probate of the last will and testa¬ 
ment of Louisa P. Lucas, deceased, the said last will anu 
testament being- offered for probate by Edmund A. Patten, 
caveatee, which trial was had on Thursday, December 4, 
1930; that at the beginning of said trial, the court, upon 
motion, ordered that the caveator be made party plaintiff, 
and the caveatee as party defendant. 

The caveatee, thereupon offered formal proof of the exe¬ 
cution of the said last will as follows: 

Mary Robinson, a subscribing witness to the said last 
will was called and sworn as a witness on behalf of the 
caveatee, and testified in substance as follows: 

That she knew the said decedent Louisa P. Lucas dur¬ 
ing her lifetime; that the witness resided at the address 
1735 12th St. N. W., in the District of Columbia, which was 
next door to the residence of the decedent; that she knew 
Mrs. Lucas about ten years; upon being shown the said 
last will and testament of the decedent, the witness identi¬ 
fied her signature, thereon, indicating that her signature 
was the one immediately following the signature of dece¬ 
dent ; that Mrs. Lucas first signed the said will, whereupon 
the witness placed her signature immediately thereafter 
and that the witness Green signed immediately after that; 
that the will was signed by the testatrix, in the presence of 
the witnesses; that this witness and the witness Green 
signed at the request of the testatrix, in her presence and 
in the presence of each other; that at the time Mrs. Lucas 

signed the said will, she was of sound mind—was 
36 always of sound mind up until the time she died. 

Cross-examination: 

That the witness saw Mrs. Lucas frequently and had 
talked to her; that Mr. Patten, the executor named in the 
will came next door for her to act as a witness; that the 
testatrix told her she wanted her to witness the will; that 
she stayed in the house with the testatrix while Mr. Patten 
went for the other witness, who was Mr. Green; that Mrs. 
Lucas always attended to her own business well; the wit¬ 
ness denied that she ever told anybody that Mrs. Lucas 
was crazy because she always thought Mrs. Lucas was in 
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her right mind; that the will was not read in heir presence 
while she was there and that after it was signed and exe¬ 
cuted the will was handed to Mr. Patten, the testatrix say¬ 
ing now I have remembered those I want to remember; that 
she did not read the will nor was it read to het; that she 
did not notice any blank spaces on the will. 

Whereupon John W. Green, a subscribing witness to the 
said will, was called for and on behalf of the cateatee as a 
witness and testified in substance as follows: 

That he now lives at 1605 12th St. N. W.; that he knew 
the said Mrs. Lucas during the last sixteen yejars of her 
lifetime, and that twelve years of that time he l|ved across 
the street from her, hut that he now lived a block below her 
last residence on the said street; upon being shown the said 
last will and testament, the witness identified his signature 
thereon; that the will was signed in Mrs. Lucas’ dining¬ 
room; that Mrs. Lucas requested him to act as! a witness; 
that Mr. Patten came to his house for him; that Mrs. Lucas 
signed the will first, that Mrs. Eobinson signed it next, and 
that he signed it last; that the will was signed in the pres¬ 
ence of Mrs. Lucas and in the presence of each of the wit¬ 
nesses and Mr. Patten; that at the time of the execu- 
37 tion of the said last will the testatrix was of sound 
mind—she was of sound mind up until her death. 

Cross-examination. 

That Mrs. Lucas had the will prepared and Wanted this 
witness to act as a witness to the will; that Mr. Patten 
came to his house and got him; that Mrs. Lucas read the 
will and that Mrs. Robinson was present when the will was 
read; that Lottie Green, one of the beneficiaries in the will 
was his wife. This witness was then asked by!counsel for 
the caveator whether he knew what amount was left to his 
wife, to which the witness replied that he did not, because 
theamount wasnot filled in at the time the will wasexeeuted, 
and witness was then asked whether there were any other 
blank spaces in the will at that time, to which the witness 
replied that all of the amounts were left blank, and Mrs. 
Lucas said that she would fill the amounts in later; that 

4 — 5357 a 
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the will exhibited to witness on the Witness Stand was the 
same as that which had been executed except that the 
amounts were not in the will at the time of its execution. 

Whereupon the following occurred: 

By Mr. Pretzfelder: Do you know when these amounts 
were filled in? 

The Witness: Mr. Patten told me they were filled in a 
few weeks afterwards. 

Mr. Canfield: If the court please, we move to strike out 
the answer of the witness on the ground that this question 
was propounded to get in to evidence an admission against 
Mr. Patten, the executor herein and the party named as 
committing the fraud and undue -fluence, which under the 
authority of Ormsley vs. Webb in 104 U. S., and the Frietag 
case in the District of Columbia the same is not admissible, 
for the reason that the interests of the other legatees 
named in the will and not parties hereto would be affected. 

The Court: I overrule your motion. 

Substitution of this page agreed. 

PRETZFELDER & MAETHILL. 

38 Mr. Canfield: May we note an exception. 

The Court: Yes. 

Redirect examination: 

That Mrs. Robinson was in the house when this witness 
arrived with Mr. Patten; that she and the testatrix were in 
the dining-room; that when they got there the testatrix 
told Mrs. Robinson and himself that she wanted them to 
act as witnesses to her will; that Mrs. Robinson signed 
after the testatrix’ name and he signed thereafter; upon 
further questioning from counsel for the eaveatee, counsel 
for the caveator objects on the grounds that the eaveatee 
was attempting to cross examine his own witness, where¬ 
upon Mr. Canfield announced to the court that he claims 
surprise and under the Code, he requested permission to 
cross examine the witness, which was accordingly granted; 
the witness then admitted that sometime in the latter part 
of September or early in October of this year he was called 
to the office of Mr. Canfield in the Munsey Building, for the 
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purpose of going over the testimony in the cas^; that he 
was taken by Mr. Canfield into his own private qffiee; that 
Mr. Canfield exhibited to him a certain typewritten paper, 
said paper being exhibited to the witness on the stand; and 
that he stated to Mr. Canfield that the paper exhibited to 
him in his office was a duplicate of the paper he signed as a 
witness; that he told Mr. Canfield in his office that at the 
time the testatrix executed the said last will and testament, 
and handed the same to Mr. Patten who was present, that 
the testatrix stated in substance, Well I aim gldd that is 
over with, I have now remembered those who I wanted to 
remember; that at the time he got there he f<j>und Mrs. 
Eobinson seated in the dining-room of Mrs. Lucas talking 
to her; that upon his arrival, Mrs. Lucas said td him that 
she wanted to execute her will and wanted to have her two 
old neighbors act as witnesses; that the will was re- 
39 moved from a drawer in a desk or table, upon his 
arrival and executed while they were all iii the room, 
but that “the amounts were not filled in”; the witness was 
then asked whether or not he had had a conversation at his 
home with Mr. Pledger, the guardian ad litem whom he 
identified sitting at the trial table; that the conversation 
took place between six or seven o ’clock one night in October 
after Mr. Pledger had been appointed, which the witness 
admitted as being a fact. 

Whereupon the following occurred: 

Mr. Canfield: At the time did not- 

Mr. Pretzfelder: Your honor, we object to any conver¬ 
sation with the guardian ad litem. 

The Court: I don’t think it is proper to bring in any 
conversation with the guardian ad litem. 

Mr. Canfield: The purpose of my question is to lay a fur¬ 
ther foundation to impeach this witness furthef, by show¬ 
ing that at the time of the conversation with the said 
guardian ad litem he told Mr. Pledger an entirely different 
story than he is telling here today. 

The Court: I don’t think we can go into that. 

Mr. Canfield: May I note an exception. 

The Court: Take your exception. 

Whereupon no further questions were asked ljy Mr. Can- 
field. 
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The court interrogated the witness and to the court’s in¬ 
quiries the witness stated the following: 

That when Mrs. Lucas read the will she held it up indi¬ 
cating (holding the will in one hand and pointing to the 
reading made thereon); that he could see as the will was 
read that the amounts had not been filled in and that there 
were spaces there for that purpose—that he was 

40 positive the amounts were not filled in because he 
could see it. 

Whereupon the following occurred at the bench: 

Mr. Canfield: If your Honor please, I am in an embar¬ 
rassing position here for the reason that as the testimony 
now stands in view of your Honor’s ruling, I am the only 
one who can impeach the witness, but knowing the practice 
here to the effect that attorneys are not permitted to argue 
eases in which they appeared as a witness, I am afraid I 
shall have to take the stand and testify, and turn the han¬ 
dling of this ease over to Mr. Pledger. 

The Court: That is a matter entirely up to you especially 
since you know the practice here. 

Whereupon Austin F. Canfield offered himself as a wit¬ 
ness for and on behalf of the caveatee and, being first duly 
sworn, testified in substance as follows: 

That he is an attorney at law, with offices in the Munsey 
Building; that he had been retained sometime late in Sep¬ 
tember or early in October to represent the caveatee in this 
suit; that immediately upon being retained he asked Mr. 
Patten to bring to his offices in the Munsey Building, all of 
the witnesses that they expected to call on their behalf; 
that on this particular night when the witnesses came to 
his office, Mr. Canfield as was always his custom, took each 
of the witnesses in their turn into his office; that Green was 
called in at this time and was shown a typewritten paper 
and asked whether or not that was a duplicate of the paper 
signed by him as a -witness; and that Green admitted that 
it was a duplicate; that at that time Green told him on the 
night the will was executed Mr. Patten came to his house 
and told him that Mrs. Lucas wanted him at her house; 
that he and Patten went up to the house, where they 

41 found Mrs. Robinson the other witness seated at the 
dining-room table; that upon arriving there Mrs. 
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Lucas said to Green and the others present I halve here my 
will and I want my old neighbors to act as witnesses; that 
she then stuck her hand in the drawer, pulled the will out 
of the drawer, was given a pen and ink and she' signed the 
will first, handing it to Mrs. Bobinson, who signed it next 
and that Green signed last; that after the will was signed 
and witnessed, it was handed by the testatrix to Mr. Patten, 
and as the testatrix handed it to Mr. Patten she stated in 
substance Well I am glad I’ve gotten that over with, that 
is the way I wanted my property to go, because I know who 
I wanted to have it, and I wanted my old neighbors as wit¬ 
nesses. 

Cross-examination: 

The witness was then asked why he used the word dupli¬ 
cate instead of copy, to which he replied that he thought 
the word duplicate would mean more to the witness than 
carbon copy; that he did not have a carbon copy or a photo- 
static copy of the will; that he had gotten the so called 
duplicate copy from other counsel who was in the case 
prior to this witness. 

Whereupon the court interrogated the witness, to which 
the witness replied that he had not seen the original will 
until a few minutes before the case got under way. He 
admitted that there were discrepancies in various par¬ 
agraphs of the so called duplicate from the original will, 
namely, that in paragraph three of the duplicate the item 
read $300 while in the original the item read $300.00; in 
paragraph six the duplicate read herein, while in the orig¬ 
inal it read hereinafter; that the wording in the 10th par¬ 
agraph of the duplicate copy showed the last word on page 
1 of the will to be the word realo^hile on the original, the 
last word on page one wasT®yand that couiisel and the 
witness admitted to the court that the so called duplicate 
was not an exact copy or carbon copy of the will; that he 
had not seen the original will until shortly before 
42 the case began on that day; that the so balled dupli¬ 
cate was turned over to him by former bounsel rep¬ 
resenting the caveatee. 

Whereupon the following occurred: 

By the Court: Well Mr. Canfield, Do you now offer the 
will in evidence? 
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Mr. Canfield: Yes, your Honor, I now offer the will in 
evidence. 

Mr. Pretzfelder: We object. 

Whereupori a discussion ensued between the court and 
counsel as a result of which the court stated that in view of 
the testimony before him he could not admit the will to 
probate and record as the last will and testament of the 
decedent, and inasmuch as counsel did not offer any testi¬ 
mony to show a re-publication of the will, as it now stood 
before the ccJurt he would direct the jury to return a ver¬ 
dict on the first issue to which counsel for the eaveatee duly 
noted his objection, and exception and accordingly the 
court then directed the jury to answer the first issue “Was 
the said paper writing filed in this court and bearing date 
the 29th of December, 1928, the last will and testament of 
Louisa P. Lucas, deceased”, to which the jury by direction 
of the court answered “No”. 

The foregoing is the substance of all the testimony ap¬ 
pearing upon the exceptions herein observed by the cave- 
atee. 

And, thereupon and after all exceptions were duly al¬ 
lowed as aforesaid, and duly entered upon the minutes of 
the court, and because the matters and causes herein set 
forth are not matters of record, in order to make the same 
a part of the record herein, it is hereby ordered and so 
that the Defendant, eaveatee, may have his case reviewed 
on appeal, the Defendant, by his attorneys now moves the 
court to sign and seal this his Bill of Exceptions, to have 
the same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
motion hereby is granted by the court; and thereupon the 
Defendant, eaveatee, tenders this his Bill of Excep- 
43 tions, and requests the court to sign and seal the 
same and to make the same a part of the record 
herein for the purposes aforesaid, which is accordingly 
done, nunc pro tune, this 27th day of January, 1931. 

F. L. SIDDONS, 

Justice. 
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Approved: 

AUSTIN F. CANFIELD, | 

Attorneys for Caveatee. 

LEON PRETZFELDER, 

EDWARD L. MARTHILL, 

Attorneys for Caveator. 

Guardian ad Litem. 

Service of copy of the foregoing bill of exceptions ac¬ 
knowledged this 12th day of January, 1931. 

LEON PRETZFELDER, 
EDWARD L. MARTlllLL, 

Attorneys for Caveator. 

[Endorsed:] Administration No. 39984. In pe Estate of 
Louisa P. Lucas, Deceased. Docket No. 87. For caveatee, 
Austin F. Canfield, Attorney and Counsellor at Law, Mun- 
sey Building, Washington, D. C. Filed Jan. 12,1931. Theo¬ 
dore Cogswell, Register of Wills, D. C., Clerk of Probate 
Court. Proposed hill of exceptions signed byj Mr. Justice 
Siddons, Jan. 27, 1931. Filed Jan. 27, 1931. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5357. Edmund A. Patten, executor, appellant, vs. 
Isaac Pinkney. Court of Appeals, District Of Columbia. 
Filed Feb. 19, 1931. Henry W. Hodges, Clerk] 
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IN THE 1 

Court of gppeate, ©fetrict of Columbia 

i 

January Teem, 1931. j 

No. 5357. 


SPECIAL CALENDAR 


EDMUND A. PATTEN, EXECUTOR, j 
APPELLANT, 

vs. 

ISAAC PINKNEY. 


BRIEF ON BEHALF OF APPELLANT. 


This appeal is taken from the judgment of the 
Conrt below, judgment being entered in favor of the 
appellee, after a verdict of the jnry, by direction of 
the Court below, on the first issue presented, namely, 
“Was the paper writing filed in this Court and bear¬ 
ing date of the 29th day of December, 1928, the last 
will and testament of Louisa P. Lucas, deceased”? 
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By direction of the Court, the answer of the jury was 
“No.” 


STATEMENT OF FACTS. 

This cause came on for hearing before the Circuit 
Court below, sitting for the purpose of trying and 
determining issues framed and joined by the Probate 
Court. The cause grows out of the alleged will of 
Louisa P. Lucas, deceased, executed, according to the 
date on the face of the instrument, on December 29, 
1928, naming Edmund A. Patten, or E. A. Patten, ap¬ 
pellant here, as residuary legatee, and, executor, with¬ 
out bond. The testatrix died February 14, 1930. 
Thereafter the cavatee, Patten, filed his petition as 
executor named in said will, for letters testamentary. 
To said petition there was filed a caveat by Isaac 
Pinkney, the appellee herein, purporting to be a 
cousin of the testatrix. The caveatee answered said 
caveat, a guardian ad litem was appointed, and issues 
were then framed and presented to Probate Court 
to be disposed of as hereinbefore mentioned. At the 
trial of said issues, by direction of the Court, the 
caveator by alignment, was designated as plaintiff, 
and the caveatee as defendant. 

The caveatee then moved forward under the prac¬ 
tice and offered formal proof of the execution of the 
will. The witness Mary Robinson (R. p. 24) a wit¬ 
ness to the will testified she acted as witness at the 
request of the testatrix, and stated that the will was 
signed by the testatrix in her presence, in the pres¬ 
ence of the other witness, and that each of the wit¬ 
nesses signed in the presence of the testatrix, and 
each other, and at execution of the will, the testatrix 




3 


was of sound and disposing mind, and denied on icross 
examination (E. p. 24-25) that the will was read in 
her presence; that she did not read it; that testatrix 
after its execution handed it to Patten, exclaiming, 
“Now I have remembered those I want to remem¬ 
ber,” also that she did not notice any blank spaces 
in the will. 

The witness Green (R. p. 25), also a witness to the 
will was then called, and likewise testified thit the 
will was executed in his presence, that he and the 
witness Robinson signed at the request of the testa¬ 
trix, in her presence and in the presence of) each 
other; that testatrix was of sound and disposing 
mind. On cross-examination (R. p. 25) Green stated, 
he did not know what amount had been left to his 
wife, “because the amount had not been filled! in at 
the time the will was executed,” and that “all bf the 
amounts in the will were left blank,” and “that Mrs. 
Lucas said she would fill in the amounts later.” 
Green then was permitted by the Court to state that 
Patten told him the amounts were filled in later. 
Caveatee moved to strike this testimony (R. p. 26), 
which motion was overruled, and exception properly 
noted. Caveatee’s counsel on re-direct announced 
“surprise” of his own witness, and asked leave to 
cross-examine the witness, which was granted py the 
trial court. (R. p. 26.) Caveatee’s counsel then at¬ 
tempted, by the proper foundation, to impeach this 
witness, by showing time, place and substance of a 
conversation the witness had with counsel for; Cave¬ 
atee in counsel’s office; also the substance of a conver¬ 
sation with the guardian ad litem, which counsel 
stated to the Court would show that the witness told 
an entirely different story to the guardian ad litem. 
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This was objected to by the caveator, and the objec¬ 
tion sustained, to which caveatee noted an exception. 
(E. p. 27.) Caveatee’s counsel then took the stand, 
after stating his position to the trial court and tes¬ 
tified for the purpose of impeaching Green, by show¬ 
ing that Green, in an interview with counsel, prior 
to this trial, never told counsel that the amounts were 
not filled in, but that upon being shown a two-page 
typewritten paper, purporting to be a copy of said 
will, Green stated it was a duplicate of the will; that 
this duplicate had certain discrepancies when com¬ 
pared with the original will, in that in the original 
will one item read “300.00,” while in the so-called 
duplicate, the amount read “$300”; likewise in the 
duplicate the word “herein” appeared, while in the 
original the word was “hereinafter”; that the last 
word on the first page of the duplicate was “real”, 
while on the original it was “me.” 

The said will was then offered in evidence. Its 
admission was objected to, and the trial court then 
announced he would direct the jury to return a ver¬ 
dict in favor of the caveator, which was done. This 
was duly excepted to, a new trial was moved for 
and overruled, and from the judgment following the 
verdict, caveatee appeals. 

ASSIGNMENTS OF ERROR. 

The Court erred: 

1. Ih receiving the testimony of the witness Green 
to the effect that he had been told some weeks later 
by Mr. Patten that the amounts left blank in the said 
will, had been filled in. 

2. In refusing to allow counsel for the caveatee to 
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lay a further foundation to impeach the witness 
Green by asking the particulars of the conversation 
the witness Green admitted to have had with the 
Guardian Ad Litem. 

3. In rejecting the paper writing offered as the Last 
Will and Testament of the said decedent. 

4. In directing the jury to return a verdict on the 
first issue herein framed. 

5. In not letting the cause go to the jury to be de¬ 

cided by the jury as an issue of fact, for the reason 
that the testimony presented was in direct conflict, 
and the court further erred in taking the case 1 away 
from the jury, thereby holding in effect that the 
caveatee, who was required to produce the twp sub¬ 
scribing witness- to the will, was bound by their 
testimony. i 

6. In refusing to grant the caveatee’s motion for 
a new trial. 

ARGUMENT. j 

Assignment No. 1. 

In receiving the testimony of the witness Green 
to the effect that he had been told some weeks later 
by Mr. Patten that the amounts left blank in the said 
will, had been filled in. 

The trial court should not have permitted the wit¬ 
ness Green to testify to the alleged declarations of 
Patten, to the effect that he, Patten, told Green 
after the execution of the will that the testatrix had 
filled in the amounts. (R. p. 26.) Patten was named 
in the caveat as the one using undue influence on the 
mind of the testatrix, also that he used coercion, 
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fraud, etc., in perpetrating his scheme. There were 
other beneficiaries in this will whose interests would 
he jeopardized and defeated, in the event the said 
will was defeated by declarations of Patten. Both 
the Supreme Court of the United States and this 
Court has passed on this proposition. 

“The second and third exceptions refer to the 
exclusion of testimony tending to show, by dec¬ 
larations of Mrs. Stewart, one of the principal 
legatees, made about or after the date of the 
execution of the will, that she had knowledge at 
that time of the execution of the will and its pro¬ 
visions. The exclusion of this evidence was right 
* * * She was not the only legatee who was 

interested in the issues to be tried.” Ormsby 
v. Webb, 134 U. S. 47, 65. 

This language was cited and adopted by this Court 
in Robinson v. Driscoll, 27 App. D. C. 535-549. 

Assignment No. 2. 

The Court erred in refusing to allow counsel for 
the caveatee to lay a foundation to impeach the wit¬ 
ness Green by asking the particulars of the conversa¬ 
tion the witness Green admitted to have had with the 
guardian ad litem. 

The Record (P. 27) shows,the following: 

“ * * * The witness was then asked whether 
or not he had had a conversation at his home 
with Mr. Pledger, the guardian ad litem whom he 
identified sitting at the trial table; that the con¬ 
versation took place between six or seven o’clock 
one night in October after Mr. Pledger had been 
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appointed, which the witness admitted as being 
a fact.” 

Whereupon the following occurred: 

Mr. Canfield: At the time did not- 

Mr. Pretzfelder: Your honor, we object to any 
conversation with the guardian ad litem. 

The Court: I don’t think it is proper to [bring 
in any conversation with the guardian ad litem. 

Mr. Canfield: The purpose of my question is to 
lay a further foundation to impeach this witness 
further, by showing that at the time of the con¬ 
versation with said guardian ad litem he told 
Mr. Pledger an entirely different story than he 
is telling here today. 

The Court: I don’t think we can go into that. 

Mr. Canfield: May I note an exception? 

The Court: Take your exception. 

Section 1073a of the Code of Laws for the District 
of Columbia provides: 

“Whenever the court shall be satisfied that the 
party producing a witness has been taken by 
surprise by the testimony of such witness, such 
party may, in the discretion of the court, I be al¬ 
lowed. to prove, for the purpose only of affecting 
the credibility of the witness, that the witness 
has made to such party or to his attorney state¬ 
ments substantially variant from his sworn tes¬ 
timony about material facts in the cause; but 
before such proof can be given the circumstances 
of the supposed statement sufficient to designate 
the particular occasion must be mentioned! to the 
witness, and he must be asked whether or not he 
made such statements and if so allowed i to ex¬ 
plain them.” ! 

In this case the witness admitted he had a conver¬ 
sation with the guardian ad litem, who the Record 
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shows (P. 12) filed an answer on behalf of an infant 
beneficiary, recommending the resistance of the 
caveat. 1 This made him a party of record to the 
proceeding, aligned with the eaveatee. The Eecord 
shows (P. 27) the guardian ad litem was seated at 
the trial table, manifestly taking part in the trial, for 
the purpose of protecting the infant’s legacy, by 
defeating the caveat. It is respectfully submitted 
that under this section, the further foundation for 
impeaching Green’s testimony, by showing the in¬ 
consistent statements made to the guardian ad litem 
should have been received in evidence, and failure 
to allow it, was an abuse of discretion on the part 
of the trial court. 

Aside from the Code provision, there is also 
abundant good authority why the said evidence 
should be received. We urge that the eaveatee was 
not bound by the testimony of the witness, Green— 
that he did not call him as his witness, but rather as 
a witness to the formal execution of the will as re¬ 
quired by the Code of Laws for the District of 
Columbia, and for that reason the eaveatee did not 
vouch for his credibility. Cases cited on page 16 
of this brief. But if it be urged that Green was 
called as a witness for eaveatee, then, we think the 
ruling of Mr. Chief Justice Fuller, in Hickory v. 
United States, 151 U. S. 303, 309, applies. We quote: 

“When a party is taken by surprise by the 
evidence of his witness, the latter may be inter¬ 
rogated as to inconsistent statements previously 
made by him for the purpose of refreshing his 
recollection and inducing him to correct his tes¬ 
timony; and the party so surprised may also 
show the facts to be otherwise than as stated, 
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although this ineidently tends to discredit the 
witness. As to witnesses of the other partly, in¬ 
consistent statements, after proper foundation 
laid by cross-examination, may be shown.” 

Section 1073a of the Code, so far as we can deter¬ 
mine has not been interpreted by any decision of 
this Court as bearing upon a situation such as pre¬ 
sented by the instant ease, but a similar section in 
effect in Maryland has been interpreted to hold that 
any contradictory statement made to the party call¬ 
ing the witness or to his attorney can be so! used, 
if made only to the party calling the witness or his 
counsel. j 

Travelers Insurance Co. v. Herman, 154 Md. 

171-178. 

i 

It is submitted we come within the rule announced 
in this decision. The record discloses (p. 12) the 
report of Charles E. Pledger, Jr., guardian ad litem 
for the infant beneficiary under the will of decedent. 
It further discloses that the guardian ad litem made 
an investigation into all of the facts surrounding the 
execution of the said will and contains the recdmmon- 
dation of the guardian ad litem to the effect that 
the caveat filed in this cause should be resisted. Of 
necessity that made the guardian ad litem a, party 
to this proceeding, and the Eecord further discloses 
(pp. 27-28) that the guardian ad litem was present 
at the trial, and it further discloses that he took part 
in the presentation of the case to the extent that Mr. 
Canfield having offered himself as a witness, had, 
under the rules of Court, disqualified himself from 
participating in the argument of the case when it 
went to the jury, and advised the trial court that 
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Mr. Pledger would handle that part of the ease. 
(R. p. 28.) Moreover, the guardian ad litem by 
virtue of his appointment by the Court is a neces¬ 
sary party to the proceedings, and ipso facto any 
prior inconsistent statements made to the guardian 
ad litem, under Section 1073a, are admissible to im¬ 
peach the witness Green. We also believe the rule 
announced in the following cases should govern: 

“If a witness unexpectedly gives material 
evidence against the party who calls him, he 
may, for the purpose of refreshing his mem¬ 
ory or awakening his conscience, be asked if he 
has not made a certain contradictory statement 
* * * but the rule which we think is sustained, as 
we think, by the weight of authority and the bet¬ 
ter 1 reasoning, and which this Court has hereto¬ 
fore expressly approved in Tacoma Railway & 
Power Co. v. Hays, 110 Fed. 496, is that, where 
a party has been surprised by the testimony of 
his own witness he may, in the discretion of the 
court, be allowed to offer evidence to show that, 
prior to the trial, the witness made a contra¬ 
dictory statement; and this, not for the purpose 
of impeaching the general character of the wit¬ 
ness, but for the protection of the party who 
calls him.” 

Griffin Wheel Co. v. Smith, 173 Fed. 245, 248. 

“It is most earnestly argued by counsel for 
defendants that the trial court erred in permit¬ 
ting the Assistant District Attorney to cross- 
examine Ray and Boreman, who were called as 
witnesses for the United States. The Law on 
this point presents no particular difficulty. In 
its simplest statement it is that, when a party 
calls a witness, and is surprised by affirmative 
evidence given by the witness, which actually 


11 


aids the adverse party, the party calling the 
witness may cross-examine him, and show:state¬ 
ments made by him which are contrary to the tes¬ 
timony given on the witness stand.” Citing 
Hickory v. United States, and numerous other 
cases. 

Randazzo v. United States, 300 Fed. 794-797. 

i 

See also the following cases: 

Maloney v. Public Service Ry. Co., 106 Atl. 

376; 92 N. J. L. 539. 

Atwood v. Hayes, 281 Pac. 259, 263; 139 Okla. 

95. 

State Bank of Wash. v. Spokane-Col. River, 

102 Pac. 414, 415; 49 Wash. 359. 

Lott v. Lott, 218 N. W. 447; 174 Minn. 13. 

Miller v. Commonwealth, 33 Fed. 2nd, 590, 591. 

Jonesboro L. C. & E. R. Co. v. Gainer, |166 S. 

W. 571, 572. (Ark. 1924) 

Padgett v. Pence, 178 S. W. 205, 207. (Mo. 

1915) 

On the other hand, if as we contend, we are not 
bound by the testimony of the witness, Green, then 
we submit the conversation referred to should have 
been received in evidence under the general rhles of 
impeachment. 


Assignment No. 3. 

The Court erred in rejecting the paper writing 
offered as the last will and testament of the said 
decedent. 

The Court below evidently was of the opinion that 
by reason of the testimony of Green that the said 
will and testament of the testatrix, presented an in- 
completed instrument, and there being no republica¬ 
tion, that the will should be rejected (R. p. 30). 




12 


Assuming, but not conceding, the said paper -writing 
to have : been an incompleted instrument, it cannot be 
disputed but that the paper itself is shown by the 
evidence to have been an act animus testandi (R. pp. 
25, 26, 27, 28). 

Regardless of the fact that it may have been in- 
completed at the time of its publication and execu¬ 
tion, it was the duty of the Court not to reject the 
instrument as a whole. The case of Klutz v. Jaeger, 
decided by this Court in 29 App. D. C. 300, in our 
opinion governs. We quote from the opinion, pp. 
310-311: 

“Appellant’s counsel insist that the alleged 
will should be held to me an incomplete testamen¬ 
tary paper because as it is written it is meaning¬ 
less, and because the names of the residuary de¬ 
visees and legatees were never inserted in the 
blank spaces intended for such names; that on 
the face it shows that this was never a final and 
complete testamentary paper. A paper may not 
operate as a will disposing of property, and yet 
it may act as a testamentary appointment of an 
executor, and therefore be admitted to probate if, 
looking to the entire paper, it is clear that the 
paper was executed animo testando. Lungren 
v. Swartzwelder, 44 Md. 491. This paper not 
only appoints an executor, but intends to devise 
and bequeath real and personal property, in lan¬ 
guage which we do not here need to interpret, and 
also contains a residuary clause with two blanks 
for names, the effect of which we need not here 
consider. It suffices upon these issues to say that 
the whole paper, taken together, shows on its 
face that it was executed animo testandi; that 
the person who executed it did so intending to 
dispose of all of her estate and to name her 
executor; and it was witnessed properly as a will 
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conveying real estate. The contents and execution 
of the paper conclusively prove it to he in that 
sense a complete paper,—a testamentary disposi¬ 
tion of property -which should be admitted to pro¬ 
bate. Whether the devises and bequests or any 
of them be invalid or in part ineffective, we may 
not upon these issues inquire. The formal paper 
contains the blanks where the names of the resid¬ 
uary beneficiaries should appear, but the omis¬ 
sions do not determine that the testatrix did not 
intend the paper as it stood, to be her will. On 
the contrary it is a complete and finished paper, 
executed and published animo testandi, without 
anything further to be done in order to perfect it. 
These omissions alone do not make it cm invalid 
will.” (Italics ours.) 

“But the proof in our opinion clearly jshows 
that the deceased intended the paper as it | stood, 
to operate as his will. No doubt at the time he 
dictated the will, he had an undefined intention 
of filling the blanks with some specific sum before 
his death; but it is very evident from all the 
proof in the case, that ‘he did not intend;to die 
intestate, if the blanks were never filled.* The 
paper is not unfinished and incomplete, it dis¬ 
poses of his whole property, and names the! resid¬ 
uary legatee.” Harris v. Pue, 39 Md. 535, 548. 

“The rule is well settled that a will is not in¬ 
valid by reason of having blank spaces left in the 
body of it, citing 1 Jarmon 18; Harris v. Pue, 
supra. Bamewall v. Murrell, 108 Ala. 366, 385. 

Moreover, it was the duty of the Court below to 
admit the will, when shown to be a testamentary act, 
leaving its construction or effect to another Court. 

Yestry v. Bostwick, 8 App. D. C. 452, 468. 

Klutz v. Jaeger, supra. 

Estate of Charles H. Smith, 34 W. L. R. 197. 
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We further contend that the alterations, additions, 
interlineations or erasures made to a will after exe¬ 
cution, but with no further publication does not avoid 
the entire will. Numerous English and American 
authorities amply sustain this proposition. 

The following opinion by Storey, Circuit Justice, 
from Smith v. Fennor, 22 Fed. Cases 547 (Case No. 
13046): 


“Supposing, that in Rhode Island the probate 
of a will is not conclusive (on which I give no 
opinion), an erasure or alteration in it after exe¬ 
cution does not void the will in toto. If the inter¬ 
lineation be made by a stranger, and the original 
legacy be known, it will have no legal effect and 
the legacy will still be recoverable and ought to 
be proved as it originally stood. If made by the 
legatee himself it will only avoid the legacy so 
altered, but it cannot destroy other bequests in 
the will, either to the legatee himself or to others 
* * * If any alteration in a will would avoid it, 
the executor before probate might by such altera¬ 
tion destroy the rights of all third persons which 
wotild be in the highest degree unreasonable.” 

In Doane v. Hancock, 42 Me. 72, a great number of 
English and American authorities on this question 
are discussed. Among them are: 

Wheeler v. Bent, 7 Pick. 61. 

Larkins v. Larkins, 3 B. & P. 16. 

Short v. Smith, 4 East. 419. 

Windsor v. Pratt, 2 B. & P. 652. 

Wood v. Wood, 1 Phill. 357. 

Smith v. Fennor, supra. 

And the Court held that interlineations, made by the 
legatee himself, after the will had been published in 
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conformity with the statute, will at most avoid the 
legacy only. The other bequests will not be destroyed 
thereby. 

To the same effect we find:— 


Jackson v. Halloway, 7 Johns 394. 

Gardner v. Gardner, 65 N. H. 230. 

Lock v. James, 11 M. & W. 901. 

Sehouler on Wills, Paragraphs 427-434. 
iRedfield on Wills, Yol. 1, Sec. 315. 

51 L. E. A. (N. S.)—Authorities collated in 
annotation, commencing page 173 (4), et seq. 
Esehback v. Collins, 61 Md. 478. 

City Bank v. Slocum, 272 Fed. 17. 

Atkinson’s Estate, 93 N. J. Eq. 139. 

Wolf v. Bollinger, 62 Ill. 368. 

Re Marvin’s Will, 179 N. W. 508. 

Musgrove v. Holt, 240 S. W. 1068. 

Leatherwood v. Stephens, 13 S. W. (2nd) 730. 

A will may be admitted to probate, even though it 
but names an executor. 


Klutz v. Jaeger, supra. 

Estate of Chas. H. Smith, supra. 

Mulholland v. Gillian, 25 R. I. 87. 

Assuming that the attempted bequests on the part 
of the testatrix should fail by reason of her inserting 
the amounts after publication of the will (not con¬ 
ceded), the amounts therein attempted to be given, 
would fall into the residuary of the estate and pass 
under the residuary clause. D. C. Code, Sec. 1631. 


Assignment Nos. 4 and 5. 

4. In directing the jury to return a verdict 
first issue herein framed. 


on the 




16 


5. In not letting the cause go to the jury to be de¬ 
cided by the jury as an issue of fact, for the reason 
that the testimony presented was in direct conflict, 
and the court further erred in taking the case away 
from the jury, thereby holding in effect that the 
caveatee, who was required to produce the two sub¬ 
scribing witness- to the will, was bound by their 
testimony. 

The fourth and fifth assignments of error will be 
argued together. By taking the case away from the 
jury the trial court manifestly held that the caveatee 
was bound by the testimony of the witness Green, 
called by him. We contend this to be prejudicial 
error. 


Be Christensen, 128 Minn. 17; L. E. A. 1916C, 
1214—Annotation and collation of authori¬ 
ties, P. 1218, et seq. 

Baird v. Schaeffer, L. B. A. 1918D, 638; 101 
Kan. 585. 

Be Estate of Edward Shapter, 6 L. B. A. (N. 
S.) 575, 578; 85 Pac. 688. 

U. S. v. Luther A. Hall, 10 L. E. A. 324, 325; 
(Fed.) 

Be O'Connor, 179 N. W. 401; 105 Neb. 88. 

Gillis v. Gillis, 30 L. K, A. 143; 96 Ga. 1. 

Thompson v. Owen, 45 L. B. A. 682; 174 Ill. 
229. 

The testimony in this case clearly and squarely 
presented an issue of fact, where the testimony of the 
witness Bobinson is directly in conflict with the wit¬ 
ness, Green, more emphatically so because of the fact 
that Green’s testimony stands impeached by the wit¬ 
ness, Canfield; it was therefore the duty of the 
Court to send this case to the jury for the purpose of 
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having the jury pass on the conflict of testimony as an 
issue of fact. 

Terminal Taxicab Co. v. Blum, 54 App. D. C. 
357, 359. 

United States v. Hall, supra. 

Ely v. Ely, 6 Gray 439. 

Catholic University v. Waggaman, 32 App. 
D C 320 

Glaria v. Wash. So. By. Co., 30 App. j D. C. 
559, 563. 

Chesapeake Ry. Co. v. Brez, 39 App. D. C. 59, 
70. 

We quote from the case of the Terminal Taxicab 
Co. v. Blum, supra. 

“The Courts of review in this country are 
applying with increasing strictness the rules lim¬ 
iting the right of the trial judge to invade the 
province of the jury. This Court, in the case of 
Glaria v. Washington Southern Railway Co., 30 
App. D. C. 559, said: ‘A motion to direct a 
verdict is an admission of every fact in evidence, 
and of every inference reasonably dedueible 
therefrom. And the motion can be granted only 
when but one reasonable view can be taken! of the 
evidence and the conclusions therefrom, arid that 
view is utterly opposed to the plaintiff’s right to 
recover in the case.’ The rule more generally 
followed is, ‘that it is only where all reasonable 
men can draw but one inference from the I undis¬ 
puted facts that the question to be determined 
is one of law for the Court.’ These narrbw re¬ 
strictions apply where the Court has before it 
the whole case. Even less latitude is allowed 
where the jury are peremptorily instructed! at the 
conclusion of the plaintiff’s affirmative case than 
where such an instruction is given when all the 
evidence of the parties is before the Court.” 
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We therefore respectfully contend that the Court 
below erred on each of the points raised in this ap¬ 
peal, and we respectfully submit that this Court 
should reverse the trial Court and remand this case 
for a new trial. 

Respectfully submitted: 

Austin F. Canfield, 
Walteb J. Casey, 

Attorneys for Caveatee. 
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STATEMENT OF THE CASE. 

This appeal is taken by the eaveatee, Edmund A. Pat¬ 
ten, appointed as executor and residuary legatee in the 
will of Louisa P. Lucas, deceased, and who wasi charged 
with undue influence in procuring the execution of the 
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■wall. The verdict of the Jury on the first issue as to 
whether the paper writing filed in Court was the last 
will and testament of Louisa P. Lucas, deceased, was 
by direction of the Court “No.” The verdict was di¬ 
rected after the caveatee had called the two subscribing 
witnesses to the will, and after counsel for the caveatee, 
Mr. Canfield, had taken the stand in an attempt to im¬ 
peach the witness Green. The ground on which the 
verdict was directed was that the will was not a com- 
pleted instrument at the time of its execution, as the 
amounts to be left to all of the beneficiaries named 
therein were left blank, and no evidence was offered to 
show a fepublication of the will at the time the amounts 
were filled in. Attention will therefore l>e directed only 
to that part of the testimony of the witnesses, which 
bears upon the question of whether the amounts to be 
left all of the beneficiaries named were left blank. 

The witness, Mary Robinson (R., p. 24) testified on 
cross-examination that she did not read the will nor 
was it read to her; that she did not notice any blank 
spaces on the will (R., p. 25). 

The other subscribing witness, John W. Green, on 
cross-examination was asked whether he knew what 
amount was left to his wife, to which the witness re¬ 
plied that he did not, because the amount was not filled 
in at the time the will was executed, and witness was 
then asked whether there was any other, blank spaces in 
the will at the time, to which the witness replied that 
all of the amounts were left blank, and Mrs. Lucas 
said that she would fill the amounts in later; that the 
will exhibited to witness on the stand was the same as 
that which had been executed except that the amounts 
were not in the will at the time of its execution; that 
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Mr. Patten told him the amounts were filled in a few 
weeks afterwards. Thereupon counsel for the caveatee 
announced that he was taken by surprise at the testi¬ 
mony of the witness Green, and asked leave pf the 
Court to cross-examine said witness with a view of im¬ 
peaching his testimony, which leave was granted by the 
Court, and in response to the cross-examination of his 
witness by counsel for the caveatee, the witness gave 
affirmative answers to Mr. Canfield’s leading questions 
as to an interview with him, and when asked whether 
he had not told Mr. Canfield that the paper which Mr. 
Canfield showed him at that interview was a duplicate 
of the will which had been signed, he stated that it was 
except “the amounts were not filled in” (R., ppj 25, 26 
and 27). Whereupon the Court interrogated the wit¬ 
ness and to the Court’s inquiries the witness stated the 
following: 

That when Mrs. Lucas read the will she held it up 
indicating (holding the will in one hand and pointing 
to the reading made thereon); that he could see as the 
will was read that the amounts had not been filled in 
and that there were spaces there for that purpose— 
that he was positive the amounts were not filled in be¬ 
cause he could see it. 

Austin F. Canfield, counsel for the caveatee, took the 
stand as a witness in an endeavor to impeach the wit¬ 
ness Green, and the only part of his testimony which 
could be urged as serving to impeach Green’s testi¬ 
mony was the statement that he showed him a type¬ 
written paper and asked whether that was a duplicate 
of the paper signed by Green as a witness, aikd that 
Green admitted that it was a duplicate (R., p. 28). Par¬ 
ticular attention is called to the fact that the witness 
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Canfield did not question Green in that interview re¬ 
garding any blank spaces in the will, and the state¬ 
ment of counsel for the caveatee, on page 4 of his 
brief that ‘ ‘ Green, in an interview with counsel, prior 
to this trial, never told counsel that the amounts were 
not filled in,” was not testified to by Mr. Canfield, as 
disclosed by an examination of his testimony on page 
28 of the Record. While Mr. Canfield was on the wit¬ 
ness stand the Court directed his attention to the so- 
called “Duplicate,” which witness said he had shown 
Green, and that there were several discrepancies be¬ 
tween the so-called “Duplicate,” and the original will, 
as indicated on page 29 of the Record. Another dis¬ 
crepancy which is not shown in the Record was that the 
so-called “Duplicate” was double-spaced throughout, 
and the original will, which was produced, while being 
generally a double-spaced typewritten instrument, was 
single-spaced in several instances, leading to the rea¬ 
sonable assumption that something was later added to 
the will, and an insufficient space was allowed in origin¬ 
ally typing it to permit of the inserted matter to be 
double-spaced. 


ARGUMENT. 

The Appellant bases his appeal on five different as¬ 
signments of error, which •will be discussed in their 
order: 


Assignment No. 1. 

Witness Green’s Testimony That Patten Said Some 
Weeks Later That the Amounts Left Blank Had 
Been Filled in Did Not Prejudice the Caveatee, 
and Is Not Reversible Error. 
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It is conceded that the law cited by counsel for 
caveatee in support of this assignment is sound when 
applied in a proper case, but it is inapplicable to the 
present case. It will be borne in mind that the caveatee 
did not offer any evidence whatever tending to dispute 
the fact that the will was incompleted at the time it 
was executed, so no contraverted question wasj pre¬ 
sented which would justify the Court in giving the 
case to the Jury. If such testimony had been offered, 
Patten’s alleged statement should not have beejn ad¬ 
mitted, as it might have been prejudicial to the Jury 
so far as the interests of the other beneficiaries were 
concerned. The evidence in the case regarding Pat¬ 
ten’s statement was not harmful to the caveatee, be¬ 
cause a careful examination of the Record discloses 
that by striking out this part of Green’s testimony, the 
other testimony regarding the spaces left blank in the 
will is amply sufficient to justify the directed verdict 
of the Court, and the statement accredited to Patten 
is mere surplusage, and no doubt was so regarded by 
the Court. 

Furthermore, counsel takes the position in his third 
assignment of error, that the will should have been ad¬ 
mitted to probate as it was originally executed, assum¬ 
ing that the amounts to be left the various beneficiaries 
were omitted. The effect of this would be that Patten 
would receive the entire estate. If Patten were the 
sole beneficiary under the will, then the statement at¬ 
tributed to him would be admissible, because such 
statement would not be injurious to the interests of any 
other legatee. It will be pointed out in discussion of 
the third assignment of error, however, that the law 
does not permit the admission of the will to probate as 
contended by the caveatee. 
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Assignment No. 2. 


The Court Had the Bight to Exercise Its Discretion 
as to Further Attempt to Impeach the Witness 
Green. 

It will be noted that Section 1073a of the Code of 
Laws for the District of Columbia provides as follows: 

“Whenever the Court shall be satisfied that the 
party producing a witness has been taken by sur¬ 
prise by the testimony of said witness, such party 
may, in the discretion of the Court, be allowed to 
prove, for the purpose only of affecting the credi¬ 
bility of the witness, that the witness has made to 
such party or to his attorney statements substan¬ 
tially variant from his sworn testimony about ma¬ 
terial facts in the cause; * * (Italics ours.) 

In pursuance of this discretion vested in the Court, 
he permitted counsel for the eaveatee to cross-examine 
the witness as to an alleged interview with the counsel, 
and counsel afterwards testified in an attempt to dis¬ 
credit the witness Green, but failed to give any testi¬ 
mony which was a contradiction of the statement of 
the witness Green about blank spaces being in the will 
at the time of its execution. 

In making his argument as to his right to lay a 
foundation to impeach the witness Green, based on an 
interview Green was alleged to have had with the 
guardian ad litem, and in reserving his exception to the 
refusal of the Court to permit him to do so, counsel for 
the eaveatee did not state that he expected to show 
by the guardian ad litem that the witness Green had 
told the guardian ad litem that there were no blank 
spaces in the will at the time of its execution, or that 
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anything at all was said in that interview about blank 
spaces in the will. It may be assumed that counsel for 
the caveatee had at least as careful and complete an 
interview with his intended witness as did the guardian 
ad litem, and that at best the guardian ad litem could 
not enlarge upon the knowledge of counsel for the 
caveatee, as disclosed by counsel’s cross-examination 
with reference to counsel’s interview with Gre@n and 
by counsel’s own subsequent testimony, and the Court 
was therefore justified in exercising the discretion con¬ 
ferred upon him by the statute as to the extent to which 
he would let counsel go in attempting to impeach the 
witness. It is a well-settled principle of law that an 
appellate court will not disturb a verdict in any ease 
where the trial court has the right to exercise its dis¬ 
cretion, unless it be convinced that the trial court 
has abused its discretion. The fact that the Court 
permitted counsel to cross-examine the witness as to 
his own interview, and afterwards testify in relation 
thereto, is a substantial compliance with the statute, 
and negatives any question of abuse of discretion, tak¬ 
ing into consideration the facts above stated. 

It is considered unnecessary to comment upon the 
cases cited by Appellant under this assignment, as the 
general proposition that a witness can be impeached is 
admitted, and Section 1073a of the Code specifically 
provides for it in this jurisdiction, but subjeetj to the 
limitations upon which comment has been made. 

... j. 

Counsel for Appellant places an erroneous construc¬ 
tion upon the legal effect of impeaching a witness, as 
disclosed by the fifth ground of his Motion fori a New 
Trial (R., p. 16), complaining that the Court did not 
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hold that the witness Green was sufficiently impeached 
by the testimony of the witness Canfield, “and thus 
substitute the testimony of the witness Canfield to 
prove the execution of the said will. ’ ’ 

The law as to the legal effect of impeachment is as 
follows: 

“It is to be noted, however, that contradictory 
statements are admissible, solely to impeach the 
witness, and for no other purpose. They are in¬ 
effective as direct and affirmative proof of the facts 
to which they relate.” 

28 E. C. L. 633 and cases cited in Note 4. 

It therefore follows that any testimony that Canfield 
did give, or which the guardian ad litem might have 
given, would have had no effect as direct and affirma¬ 
tive proof, and in the absence of further testimony di¬ 
rectly on the point to show that there were no blanks in 
the will, there would still have been no issue to be pre¬ 
sented to the jury. 


Assignment No. 3. 

The Court Did Not Err in Rejecting the Paper Writing 
Offered as the Last Will and Testament of the 
Decedent. 

For the purpose of Appellant’s contention in assign¬ 
ment No. 3 that the will should not have been rejected 
as a whole, but should be admitted as to the residuary 
clause and appointment of the executor, he assumes, 
but does not concede, that the will was incomplete as 
testified to by the witness Green. To support his eon- 
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tention, counsel quotes from the opinion in the case of 
Kultz vs. Jaeger, 29 App. D. C., 300. A careful read¬ 
ing and consideration of the facts in the case cited 
shows that they are entirely different from the facts in 
the instant case. In the Kultz case, the will disposed of 
the entire estate of the wife to the husband, and there 
was no residuum, therefore, when the testator omitted 
to fill a name in the blank space for the purpose of 
designating a residuary legatee, she left out nothing 

which affected the will. The Court said as follows: 

| 

“It is a complete and finished paper, executed 
and published animo testandi without anything 
further to be done in order to perfect it.” j 

The will probably was written on a printed form with 
the residuary clause printed thereon with two blank 
lines for the name or names of the residuary legatees. 
Having disposed of the entire estate in the proceed¬ 
ing part of the will, the residuary clause meant 
nothing, and might have actually been deleted, afid the 
Court treated it as though it had been. Even if] some 
of testator’s property had been undisposed of in the 
will, leaving a residuum, the will would not have failed, 
and the residuum would have been administered!in ac¬ 
cordance with the laws of distribution of the property 
of an intestate. The Trial Court, in his memorandum 
overruling the Motion for a New Trial (R., p. 17) dis¬ 
tinguishes this case. 

Appellant contends that the evidence shows that the 
execution of the Lucas will was an act animo testandi. 
The doctrine animo testandi means no more than the 
words indicate, merely intention to make a will. This 
doctrine has never been, and cannot now be enlarged to 
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mean that if a person intended to make a will, the paper 
or any part of it should be admitted to probate as a 
will, if the instrument is actually not a will, and neither 
the instrument in the instant case, nor any part of it, 
ever was and never can be considered as a will. It was 
and is a nullity. 

The case of Harris vs. Pue, 39 Md. 543, also cited by 
counsel in support of his proposition, is easily distin¬ 
guishable from the case at bar. In that case the tes¬ 
tator named five specific legatees, filled in the amounts 
to be left two of them, and left the other three blank. 
He indicated that he might fill the amounts of the 
others in later, but had a copy of the will made, gave 
it to the residuary legatee and told him to keep it, so 
that he would know what to do in case the testator lost 
the copy which he kept. He never filled in amounts as 
to the three which had been left blank, and the Court 
admitted the will to probate on the ground that the evi¬ 
dence clearly showed that it was his complete will as 
he intended to leave his property. The evidence clearly 
showed in the Lucas case that the instrument which she 
signed was not intended by her to be her complete will, 
which was further proven by the act in afterwards 
filling in the amounts. When the amounts were sub¬ 
sequently filled in, the entire instrument was invali¬ 
dated under authority of the eases of Eschbach vs. Col¬ 
lins, 61 Md. 478, and Henry vs. Fraser, 58 App. 260, 
which will be hereinafter discussed. 

Appellant is confusing the issue when he cites the 
eases of Vestry vs. Bostwick, 8 App. D. C. 452, Kultz 
vs. Jaeger, supra, and the Estate of Charles H. Smith, 
34 W.L.B. 197, in support of his proposition that when 
a paper is shown to be a testamentary act, that it is the 
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duty of the Court to admit it as a will, leaving its con¬ 
struction or effect to another Court. This is sound 
law, but does not apply to the instant case. For in¬ 
stance, in the Charles H. Smith case, supra, Mr. jlustice 
Stafford of the Supreme Court of the District! of Co¬ 
lumbia, held it is not proper in the caveat proceeding 
to include an issue of whether the paper is illegal be¬ 
cause it was based upon an immoral consideration. 
The Court held that if the will was duly executed and 
decedent was competent to execute it, and if it Vas his 
free and voluntary act, it must be admitted to probate. 
These questions are to be determined by the Probate 
Court. The questions as to legal effect are to be raised 
and determined after the admission of the instrument 
to probate. But none of these cases is an authority for 
the admission of the Lucas instrument to probate. 

Counsel cites a number of eases from other jurisdic¬ 
tions on pages 14 and 15 of his brief in support of the 
proposition that alterations, additions, interlineations 
or erasures made to a will after execution, but with no 
further publication, do not void the entire willJ 


h. 


Without commenting upon all of these decisions, no 
fault is found with the general proposition of law, ex¬ 
cept that it would not apply to the instant case, jit being 
a fact that the law is applied by the courts to each case 
in accordance with the facts presented in eae 
case of Eschbach vs. Collins, 61 Md. 478, is 
those relied upon by counsel in this group, and is one 
of the leading Maryland cases on the subject. In this 
case the testator made certain interlineations which 
would have reduced the nature of the estate left some 
of his children, thereby increasing the nature of the 
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estate left tlie others. The will was admitted as though 
no changes had been made, the Court holding that the 
testator had made a complete disposition of his estate 
animo testandi. In a concurring opinion Judge Alvev 
stated as follows: 

“Now, with respect to the competency of the 
testator to make revocation of a devise by the sim¬ 
ple erasure or obliteration of the name of the de¬ 
visee, I can entertain no doubt whatever; nor can 
I entertain a doubt of the competency of the tes¬ 
tator to revoke pro t<mto by simply reducing a 
larger to a smaller estate when the act of revoca¬ 
tion consists simply in erasing or obliterating the 
name of the devisee, or the terms by which the 
larger estate is given. But in all cases we must 
have regard to the effect of such revocation, upon 
the rights of the other persons who may claim 
under the will. If the effect of such revocation is 
to enlarge the estate or interests of other devisees, 
or to raise new interests or rights under the will, 
then it is not simply a revocation, but a new devise, 
which can only be made by re-execution and re¬ 
publication of the will. This I take to be well estab- 
tablished upon authority.” 

Our local statute requires that a will be published in 
accordance with the formalities of the statute, and any 
change made in a will which increases or diminishes 
the interests of other devisees, or creates new interests 
or rights under the will, is a new devise, which requires 
republication. 

The effect of the decision in Eschbach vs. Collins 
ease, when applied to the instant case, is that at the 
time the amounts to be left the various legatees were 
inserted in the instrument, subsequent to its execution 
and without re-execution and republication, this action 
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not only raised new interests or rights to all the other 
beneficiaries, but diminished the interests of the cavea- 
tee Patten, and any change in a will, which changes the 
interests of any beneficiary is a new devise undef Esch- 
bach vs. Collins, which can only be made by re-execution 
and republication of the will. If under any possible 
theory the Lucas instrument could be construed to 
have been a valid instrument at the time of its! execu¬ 
tion, it would still be invalidated at the time the 
amounts were later filled in, even to the extent of the 
residuary clause, because a new and different interest 
was created in Patten, the residuary legatee, at that 
time. 

The case of Henry vs. Fraser, 58 App. D. jC. 260, 
cited as the authority controlling the instant case by 
the trial justice in his memorandum (R., pp. 17 & 18), 
is directly in point, and conclusive against the!admis¬ 
sion to probate of the Lucas instrument, or any por¬ 
tion thereof, as a will. 

In the Henry case, after the execution, the decedent 
destroyed the first sheet and substituted another for it, 
without republication, all the bequests being j on the 
first sheet in each case, with the residuary clause on 
the second sheet. 

At the time Mrs. Lucas executed the instrument, the 
parties intended to be beneficiaries were typewritten 
on the first sheet, but all amounts to be given them were 
left blank. After the execution, they were filled in 
without republication. The effect is the same aS if Mrs. 
Lucas had destroyed the first sheet, and substituted 
another in its place. The Court said: 
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“Upon these facts the lower court held as a mat¬ 
ter of law that the instrument thus propounded 
was: not entitled to probate as the last will and 
testament of the decedent, inasmuch as after its 
alteration it was not re-executed nor republished. 

This ruling is correct, for the signature of dece¬ 
dent and the attestation of the witnesses, as writ¬ 
ten upon the last sheet of the original will, related 
to the entire will as then written, and do not sup¬ 
port the instrument as afterwards altered.” 

Then it was contended, as in the Lucas case, that the 
second sheet including the residuary clause and ap¬ 
pointment of an executor, should be admitted to pro¬ 
bate. The Court, however, took a verdict of a jury 
against the entire instrument. The Court in its opin¬ 
ion stated as follows: 

“:\Ve think this ruling was right; for the ques¬ 
tion! was really one of law, only, and the claim of the 
proponents was untenable. It is clear that the 
second sheet of the instrument was never intended 
by decedent to constitute her entire will, nor was 
it ever signed, acknowledged, or attested as such. 
It was never understood or intended by her to be 
‘a complete and finished paper, executed and pub¬ 
lished animo testandi.’ The substitution by de¬ 
cedent of an entirely new sheet for the first sheet 
of the original instrument was not simply a revoca¬ 
tion of the bequests written upon the original first 
sheet, but was a revocation of the entire former 
instrument including the second sheet thereof. 
This is manifest from the fact that the residuary 
clause was vitally related to and dependent upon 
the: bequests written upon the first sheet of the 
instrument. Moreover, the decedent did not leave 
the second sheet unmodified while revoking the 
first sheet of the original will, but attached it to the 
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substituted first sheet of the altered will, whereby 
an entirely different effect was given to it. The 
second sheet, taken alone, possessed no validity as 
decedent's will, either before or after the altera¬ 
tion. See Leonard vs. Leonard, 71 L. J. Rep. 117 
(1902); Treloar vs. Lean, 60 Law T. (1889) 512.” 


It is equally clear that the second sheet of thb Lucas 
instrument was never intended by her to constitute her 
entire will, nor was it ever signed, acknowledged, or 
attested as such. It was never understood or intended 
by her to be “a complete and finished paper, executed 
and published animo testandi. ’ ’ The act of Mrs. Lucas 
in executing the instrument with the amounts blank 
was a vain act, and made the instrument a nullity at 
that time. Even if we could assume, for the purpose 
of the argument, that the instrument could have been a 
valid will so far as the residuary clause was concerned, 
which we deny, such a will was completely invalidated 
at the time that the amounts were later filled itn with¬ 
out re-execution and republication. It is shown from 
the instrument itself, and from the testimony of the 
witness Green, that the residuary clause was vitally 
related to and dependent upon whatever bequest the 
decedent intended to make to the other beneficiaries 
named, and the amounts of which apparently had not 
been decided upon by her at the time of the execution 
of the instrument. After naming the various bene¬ 
ficiaries, the residuary clause reads “all the test and 
residue of my estate * * * I give, devise, and be¬ 
queath to E. A. Patten, * * showing clearly 

that she did not intend Patten to receive her entire 
estate, and as further corroborated by the testimony of 
the witness Green, that she said she wanted the per¬ 
sons named in the will to have her property, and also 
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by the further fact that amounts were afterwards filled 
in, all of which proves conclusively that it was not her 
will that Patten should have her entire estate. 

The fact that the amounts were afterwards filled in 
on the first sheet while it was attached to the second 
sheet, also clearly shows that the second sheet, con¬ 
taining the residuary clause was not intended by her 
to be her will, and cannot be given effect as such, either 
at the time it was executed and published, or at the time 
the blanks were filled in, without re-execution, or re¬ 
publication. 

Counsel for defendant at the hearing on the motion 
for a new trial apparently sought to distinguish the 
case of Henry vs. Fraser from the case at bar because 
of the comment of the Court in the Henry vs. Fraser 
ease, regarding the doctrine of “Dependent Relative 
Revocation.” This doctrine is no more applicable to 
the ease at bar than it was to the Henry vs. Fraser case. 
If Mrs. Lucas had inserted the amounts at the time of 
the execution of the instrument, then afterwards sought 
to make changes in beneficiaries and amounts, but had 
failed to do so legally under Section 1626 of the Code, 
that doctrine could properly be invoked by producing 
the original will. But the original instrument as legally 
executed by Mrs. Lucas cannot be produced in the case 
at bar for the reason that there is no evidence of the 
exact contents of the document before the blanks were 
filled in, and even if we had the instrument exactly as 
it was at the time of the execution, it could not be ad¬ 
mitted as a will under the doctrine “Dependent Rela¬ 
tive Revocation” or any other doctrine, because it was 
not “a complete and finished paper, executed and pub- 


16 


lished animo testandi without anything further to be 
done in order to perfect it.” It was not the list will 
and testament of the decedent, and the Court had no 
right to admit it or any part of it, as to have done so 
would have placed the Court in the position of writing 
for the decedent a last will and testament which she 
never intended to make. 

Appellant argues that under Section 1631 of the Code 
of Laws for the District of Columbia, if bequests to the 
other beneficiaries should fail by reason of inserting 
the amounts after publication of the will, such amounts 
would fall into the residuary estate. It is perfectly 
plain that this section would not apply in the instant 
case, and is only meant to apply in a case where one 
of the beneficiaries has died, or a devise or bequest 
shall fail or be void or otherwise incapable of taking 
effect. Before this section can be invoked, it Would be 
necessary for us to be dealing with a valid will, and the 
section would have no operation upon a void instru¬ 
ment such as we have. j 

I 

Assignments Nos. 4 and 5. 

Appellant urges several different propositions in 
support of his fourth and fifth assignments, and states 
that by taking the ease from the jury, the Cohrt held 
that the eaveatee was bound by the testimony of the 
witness Green. There is nothing in the Record to sup¬ 
port this contention, and the Court did not so hold. The 
testimony of the witness Green was in the case, and 
was undisputed, and there was nothing else that the 
Court could do except direct the verdict. Appellant 
contends that there was a conflict in the testimony of 


i 
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the witness Robinson and the witness Green, but care¬ 
ful analysis of the statements of each of these witnesses 
shows that there was no conflict. The witness Robin¬ 
son neither affirmed nor denied that any blank spaces 
were left in the will, stating that she did not notice any. 
The only distinction in their testimony is that Mrs. 
Robinson stated that Mrs. Lucas did not read the will 
and it was not read to her, whereas the witness Green 
stated that Mrs. Lucas read the will, and that Mrs. 
Robinson was present when the will was read. While 
this is a discrepancy, it is not to be expected that wit¬ 
nesses will remember details in the same way for a long 
period of time after the happening of an event, and 
the question of whether or not Mrs. Lucas read the will 
at that time is immaterial, and not an issue in the case. 
Even if it be conceded that Mrs. Robinson’s recollec¬ 
tion is correct, and that Mrs. Lucas did not read the 
will, it would not discredit the witness Green’s state¬ 
ments regarding the blank spaces. 

Appellant also contends that Green’s testimony 
stands impeached by the witness Canfield. It has al¬ 
ready been fully pointed out in the discussion of “state¬ 
ment of the ease” that the witness Canfield’s testimony 
did not contradict or impeach the testimony of the wit¬ 
ness Green, and an argument on that point will not be 
repeated. 

We have no fault to find with the law applied to 
directed verdicts as set out in the quotation from the 
opinion in Terminal Taxicab Co. vs. Blum, 54 App. 
IX C. 357, on page 17 of Appellant’s brief, and submit 
that the directed verdict of the Court in the instant 
case meets with every test of that decision. The 
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caveator makes an admission of every fact in evidence, 
and every inference reasonably deducible therefrom. 
We contend that but one reasonable view conld be 
taken of the evidence and the conclusions therefrom, 
and that view was utterly opposed to the cavejatee’s 
right to have the case submitted to the jury. This is a 
ease “where all reasonable men can draw but one in¬ 
ference from the undisputed facts” which presents a 
proper question to be determined by the Court as a 
question of law. 

Appellant was afforded every opportunity at the 
trial to call any witnesses he might have had, if he had 
any, on the question as to whether or not there were 
blank spaces left in the will at the time of its execution. 
Therefore, he cannot now urge that the Court regarded 
that he was bound by the testimony of the witness 
Green. He failed to call any other witnesses. Had he 
done so, and if such witness would have so testified, a 
disputed question of fact would have arisen which must 
necessarily have been submitted to the jury for! deter¬ 
mination. 

We have in this case uncontradieted testimoiiy that 
the paper which was executed by Mrs. Lucas jvas an 
incomplete instrument, which was never intended by 
her to be her last will and testament, and under these 
circumstances the Court had no right to createj a will 
for her, nor to permit a jury to find that the void paper 
was her valid will, when the Court would necessarily 
have been required to set such a verdict aside I on the 
ground that it was contrary to all the evidence in the 
case. i 
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It is therefore respectfully urged that the Court did 
not commit any error which was prejudicial to any 
rights of the caveatee, and that for the reasons stated 
in this brief the action of the Trial Court should be 
affirmed. 

Respectfully submitted, 

Leon Pretzfelder, 
Edward L. Marthill, 
Attorneys for Appellee. 
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